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PREFACE 



TO THE 



FIRST EDITION. 



It has been the Author's chief endeavour in the 
following pages^ to investigate the principles upon 
which the remedy by ejectment is founded ; to 
point out concisely the different changes which 
the action has undergone ; and to give a full and 
nsefiil detail of the practical proceedings by which 
it is at this time conducted. To this end the 
later decisions have been very Ailly considered ; 
whilst a slight mention only has been made of 
the more ancient cases^ now^ for the most part^ 
indirectly over-ruled^ or altogether inapplicable to 
the modern practice 

Before the time of Lord Mansfieli>> indeed> 
no regular system seems to have been formed for 
the government of the action ; and that illustrious 
jttdge^ considering an ejectment as a fiction in-^' 
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vented for the purposes of individual justice^ en- 
deavoured to mould it into an equitable remedy, 
and to regulate it by maxims^ in some degree in- 
dependent of the general rules of law, as well as 
of the practice in ot)ier actions. The erroneous 
principles on which this system was founded were 
pointed out by the late Lord Kenyon ; and a ma- 
terial alteration, in the mode of conducting the 
action, took place from the time of his Lord- 
ship's elevation to the Bench. By his sound and 
luminous decisions, the remedy has been placed 
upon its true principles; and be lived to see a 
system nearly completed, which, uniting the equit- 
able fictions of the particular action with the ge- 
neral principles of law, has preserved unbroken 
the great boundaries of our legal jurisprudence^ 
and, at the same time, rendered the remedy most 
useful and comprehensive. The correct principles 
established by this great lawyer still prevail, having 
been uniformly ma^intained, and ably illustrated, by 
the more recent decisions of the different courts. 

The Author has enlarged upon these circum- 
stances, in order to account for the personal 
judgment he has, in some instances, found it ne- 
cessary to exercise with regard to decisions an- 
terior to the time of Lord Kenyon; many cases 
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being still extant as authorities^ which seem wholly 
inconsistent with the modern principles of the ac- 
tion of ejectment. 

The application of the remedy^ as between land- 
lord and tenant^ forms also a material part of this 
treatise ; and it has there been the Author's endea- 
vour to^ give some useful practical directions re- 
specting notices to quit, and the manner of pro- 
ceeding on the forfeiture of a lease^ at the same 
time explaining the principles upon which those 
directions are founded. 



The evidence necessary to support and defend 
the action in common cases has also been con- 
sidered: and instructions for proceeding according 
to the ancient practice have been added^ as far as 
can be necessary at the present time. 

For practical forms in ejectment^ the Reader is 
referred to those contained in Mr. Tidd's Appen- 
dix to his Practice of the Court of King's Bench : 
a collection which appears to the Author too com- 
plete to require addition^ and too accurate to be 
susceptible of improvement. 

5, Sebjeamts' Inn, 
May ly 1812. 
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TREATISE 



ON THE 



Action of Ejectment 



CHAPTER I. 

OF THE ORIGIN-^PROGRESS—JND NATURE OF 
THE ACTION OF EJECTMENT: 



JlHE action of ejectment is a fictitious mode of 
legal proceedings by which possessory titles to cor- // 
poreal hereditaments and tithes^ may be tried^ and 
possession obtained^ without the process of a real 
action. 

The alterations which from time to time have 
taken place^ in the nature and uses of the action of 
ejectment^ form a remarkable and important branch 
of the changes effected^ in our general system of 
remedial law. From being a mere action of tres- 
pass to recover the damages sustained by a lessee for 
years^ when ousted of his possession^ it has gradually 

B 



2 OF THE ORIGIN^ &C. OF THE 

usurped the place of all the ancient remedies for the 
recovery of possessory rights to real property, and 
is at the present time the universal mode of trying* 
possessory titles. The alterations have however been 
effected by the most simple and natural means ; and 
in tracing the remedy through its several grada- 
tions, it will be found continually moulding itself to 
the condition of the tiiaes, and extetidivg its uses 
and powers, as the progress of civil society rendered 
necessary or convenient. 

In the earlier periods of our history, estates for 
years, according to their present import^ were un- 
known. Under the feudal system, war was the pri- 
mary oligect even of legislation ; and it is therefore 
by no meaqs 8urprisi«)g t'hat the interests of the in- 
ferior tenantry were in those times disregarded, and 
that the remedies for the recovery of lands were 
altogether confined to freehold titles, vested in the 
superior landholders. The lords indeed, seldom per- 
mitted their vassals to enjoy auy interest in the lands 
they occupied, which could render them independ- 
ent of their will ; and, even when they did grant tlieia 
a right to the possession for a determinate period, as 
a stimulus to increase their industry, such grants were 
not considered as transferring to the grantee any 
title to the Innd, but merely as agreements or con- 
tracts between the lord and his vassal. 

The old writ of covenant, adapted at that time U% 
the ret:overy of the term^ as well as of damages, was 
the only remedy to which the tenants were entitted 
upon these leases. But this writ cookl only extend 
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to cases ip which there was a breach of the original 
contrapt^ and the tenant was therefore altogether with- 
out means of redress^ when dispossessed of his land 
by the act of a stranger^ not claiming under the 
grantor. Great difficulties also attended the proceed* 
ings upon the writ of covenant. It only lay between 
the immediate parties to the grants and^ as it fre- 
quently happened that the tenant was dispossessed^ by 
a person claijjiing under a subsequent feoffment from 
his granitori ^nd not by the grantor himself^ he was 
tben^ notwithstanding the breach of the original con-* 
tracts enabled to recover only damages for t|ie injury 
he bad sustained^ but had no means of regaining pos- 
session of the land from which he had been ousted (a). 

So regardless however^ was the law^ during the 
first ages after the Conquest^ of grants of this nature^ 
that until the time of King Henry IIL this writ of 
covenant remained the sole remedy for the grantee^ 
even upon a breach of the grant. In that reign the 
first symptoms of a more enlightened policy appeared ; 
and by the wisdom of the court and council, a full 
remedy was provided for a termor, who was dis- 
possessed of his land, against all persons whatsoever^ 
claiming under the title of the grantor (a). 

The writ invented for this purpose was, accord- 
ing tp Bracton{a), called the writ of qtAore ejecit 
ii^a terminum, a^d required the defendant to shew, 
wherefoire he deforced Uie plaintiff of certain lands, 
which A. had demised to him for a term then un- 
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expired^ within which term^ the said A. sold the lands 
to the defendant^ by reason of whieh sale the defend- 
ant ejected the plaintiff therefrom. 

The language, indeed, used by Bracton (6), when 
speaking of this writ, may at first sight induce an- 
opinion, that it was intended as a general remedy 
against all persons, even strangers, who ejected a les- 
see ; and this interpretation has been adopted by a 
^earned writer on the English law(c). On a minute 
investigation however, it will appear that Bracton 
meant only to include the grantor himself, or persons 
claiming under him. One passage certainly militates 
against this conclusion, ^' Si autem alius quam qui 
tradidit ejecerit, si hoc fecerit cum autorftate et 
YOhVKt ATE tradentis^ uterque teneturhocjuditio, unuB 
propter factum, et alius propter dutoritatem. Si 
autem sine voluntate, tunc tenetur ejector utriqute, 
tam domino proprietatis, quam firmario : firmario 
per istud breve, domino proprietatis per assisam nov€d 
disseysincBy ut unus rehdbeat terminum cum damnis, 
et alius liberum tenemenlum suum sine damnis.** 
But the difficulty is removed by the next sentence, 
in which he says, ^' Si autem dominus proprietatis 
tenementum ad firmam traditum alicui dederit in do^ 
minico tenendum, set/sinam ei facer e poterit salvo 
FIRMARIO TERMiNO suo." And it sccms therefore, that 
in the latter clause of the passage first above cited, 
particularly from the omission of the word autoritate 
in it, Bracton only alluded to cases where the grantor 



(b) Bracton; b. 4. f. 8S0. 

(#) Reereti Eng. Law. Vol. I. p. UU 
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liad enfeoffed another^ without intending thereby to 
injure his grantee/ and such feoffee afterwards en- 
tered upon him. . This interpretation is also most 
consistent with the spirit of the times^ in which Brae- 
tan wrote. It was then held that a man could not 
enter vi et armis into his own freehold^ and the writ 
of quare ejecit infra terminum is not a writ of tres- 
pass vi et armiSy which^ if it had Iain against those 
not having a title to the freehold^ it naturally would 
have been. The old authorities (d) also, when de-^ 
scribing the nature and effect of this writ, invariably 
speak of it^ as lying in those cases only where the 
ejector claims title under the grantor. A sale of the 
lands to the ejector is also stated in the body of the 
writ. And indeed, if the interpretation here con- 
tended for be incorrect, it seems quite unaccountable, 
that, more than half a century after the time of Brac- 
ton, a new writ, namely, the writ of ejectiane firmre. 



{(£) Thus, in Hil. Term, 3 Ed- 
ward I. "In quare ejecit plaintiff 
shall recover his term and damages 
by him sustained by reason of the 
sale.** (Stat. Ah. tit. qua, qjec.) In 
the Reg. Brcv. (p. 287.) " Fuii hoc 
brev€iinventum per dUcretum virum 
fFkilhelmum de Merton ut termi" 
narius recuperet cataila sua versus 
PBOFPATUM.*' In a case in Hil. 
Term, 46 Edw. III. 4. 12. perFul- 
tkorpCj Justice, ** If a stranger oust 
a lessee by reason of a feoffment, 
in that case he is put to his action 
upon the writ of quare ^ecit ;" 
and in the same case, per Finch- 
den, J. " In such case, at the com- 
mon law the lessee had no other 



writ but his writ of covenant $ and 
although by the law a special writ 
of quare ejecit is ordered against a 
stranger, a feoffee, nevertheless the 
lessee is not ousted of his writ of 
covenaiit against the lessor."' This 
latter doctrine is ezacUy that laid 
down in Bractdn. So also per 
Choke J. (21 Edw. \V. 10. SO.) 
*^ Quare t^'ecit, b;c, lieth where one 
is in by title, ejectione fimne where 
one is by wrong :^^ and per totam 
curiam (19 Henry VI. 56. 19.), "If 
a man lease for years, and sell to 
F. who ousts the termor, the les- 
see shall have a quare ejecit, and 
recover his term and damages.** 
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which only g^ye the plaintiff daMd^s, MA did tiot 
restore the term, should have been invented for te«- 
sees against strangers, when one so nitich MOM bette-* 
ficial was already in existence. 



The writ of quate ejecit might be drawn either 
as a precipe, or a si te fecerit ^ctirttm, and, when 
first invented, the pracipe was thought the better 
tnode of proceeding, though in process of time, the 
latter became more generally used. It is perhapa 
from this circumstance that FUzherbert (e) has con^ 
sidered the invention of the writ to be posterior to the 
statute of Westminster the second (fj. 

The plaintiff by this writ, as by the old writ of 
covenant, recovered both his term and damages, if 
the term were unexpired, or his damages only in 
case of its expiration before the judgment ; but the 
great advantage he derived from it, was the power 
of proceeding against third persons, as well as against 
the original grantor. 



(c) the inaccuracy of Fitzhe^ 
bert« when speaking of Uiis writ, is 
remarkable. He considers its in^ 
Yention as posterior to the statute 
of Westminster 2. (13 Edw. I.), and 
as intended to remedy a partial 
evil, occasioned by the writ of 
rjectione firm<f. (F. N. B. 458.) 
Bracton, however, who wrote in 
the reign of Henry III. speaks of 
the writ as in use in his time, and 
as having been invented to remedy 
the inconveniences attendant on 
the old writ of covenant. In the 
R^. Brev. (227.) also, the same 



reasons are given fbr its origin. 
The inaccuracy is evident also from 
another circumstance. Walter nis 
MisRToK, called by Fitzherbert ITar- 
Ham de Moreton, and m the Reg. 
Brev. fVUHam de Merton, (the in- 
ventor of the writ), was Chanceltor 
in the reign of tlei^ry III. (Dag- 
dale's Chron.), and died in the 
sixth year of Edward I. (Matt. 
Westmon. p. S66.), seven years be- 
fore the statute of Westminster 2. 
was enacted. 
(f) F. N. B. 458. 
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Ncrfvritbstanding this favourable alteration^ the 
fiEtrmer was Ml without rensedy when dispoisessed by 
a mere stranger, not claiming under his grantor. But 
an ouster by a stranger could then rarely liappen ; 
and if at any time the vasssd was so dispossessed^ he 
would throw himself on the protection of his lessor^ 
abandon his own claim, and leave the lord to recover 
by a real action both the freehold and possession. 

In process of time, however, the vassal demanded 
a remedy for himself, and in the reign of King Ed- 
ward II. or in the early part of that of Edward III. (g) 
a writ was invented, which gave a lessee for years a 
remedy (though in some respects an imperfect one) 
against all persons whatsoever, who ousted him of 
his term ; excepting indeed where the grantor him- 
self ejected his lessee, and subsequently enfeofied 
another, in which case, the old writ of quare ejecit 
was resorted to. 

This new writ was a writ of trespass in its nature. 
The process upon it, as upon all jother writs of 
trespass, was by attachment, distress, and process of 
eudawry. It called upon the defendant to shew^ 
wherefore, with force and arms, he entered upon cer* 
tain lands which bad been demised to the plaintiff 
for a 'term then unexpired, and ejected him from the 
possession thereof ; and comprised all cases, with tba 
single exception already mentioned, in which the se« 
cond lessee, coming into possession by means of n 



(g) The firrt recorded instance in the 44th year of Edward III. 
of an actios of ^/^iHone ftmue, is (Trin. 44 Edw. III. SS. 86.) 
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title^ could not be said to be a trespasser. Even the 
grantor was liable to be sued upon this new writ^ not-* 
withstanding the old doctrine, that a man could not 
enter vi et armis into his own freehold (A). As, how- 
ever, the plaintiff did not possess a freehold interest, 
his title to the lands was only so far acknowledged in 
this action, as to give him damages for the injury he 
had sustained, but not to restore to him the posses- 
sion of his term. 

It is upon this writ, though apparently so dis- 
similar from the present practice, that the modem 
remedy by ejectment is founded. 

Whilst the feudal system continued in its vigour, 
and estates for years retained their original character, 
but little inconvenience resulted to tenants from this 
imperfect remedy. When, however, the feudal policy 
declined, and agriculture became an object of legislative 
regard, the value and importance of estates of this 
nature considerably increased, and it was necessary 
to afford to lessees for years a more effectual protec- 
tion. It then became the practice for leaseholders, 
when disturbed in their possessions, to apply to courts 
of equity for redress, and to prosecute suits against 
the lessor himself, to obtain a specific performance of 
the grant, or against strangers for perpetual injunc- 
tions to quiet the possession ; and these courts would 
then compel a restitution of the land itself to ^e party 
Immediately injured (t). 

The courts of common law soon afterwards adopted 

(h) F. N. B. 505. (0 GUb. Eject p. S. 
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this method of rendering substantial justice : not in- 
deed by the invention of a new writ, which perhaps 
would have been the best and most prudent method^ 
but by adapting the one already in existence to the 
circumstances of the times ; and introducing, in the 
prosecution of a writ of ejectment, a species of re- 
medy neither warranted by the original writ, nor 
demanded by the declaration, namely, a judgment 
to recover the term, and a writ of possession there- 
upon. 

It is singular, that neither the causes which led to 
this important change, nor the principles upon which 
it was founded, are recorded in any of the legal 
authorities of those times. It is difficult, if not im* 
possible, to ascertain with accuracy tlie precise period 
when the alteration itself took place ; although it cer- 
tainly must have been made between the years 1456 
and 1499^ since in the former year, it is said by one 
of the judges (/c), that damages only can be recovered 
in ejectment ; and an entry of a judgment is still ex- 
tant, gi^en in the latter of those years, that the plaintiff 
in ejectment shall recover both his damages and his 
term (l). It is said, indeed, in argument as early as 
the year 1458, that the term may be recovered in 
ejectment, but no reason is assigned for the asser- 
tion, nor i« any decision upon the point on record 
until the time of the entry already mentioned (m). 

But, whatever might be the causes which occar 

(k) Per Choke J. Mich. S» Hen. (m) Brooke*9^b. tit. QfMre ^9^ 
VI. 48. 19. €it, folio 167. 

(1) Rait. Snt S53, («) 



J 
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siooed this alteration, the effects th^y produced were 
highly important. A new efficacy was given to the 
action of ejectment, the old real actions fell into dia*- 
tise, and in the subsequent periods of our history, 
the action of ejectment became the regular lilode of 
proceeding for the trial of possessory titles. 

That an action of ejectment, by means of this 
alteration in its judgment, might restore termors to 
possession who had been actually ejected from their 
lands, is sufficiently obvious ; but it is not perhaps so 
evident how the same proceeding could be applicable 
to a disputed title of freehold, or why, as soon after 
happened, the freeholder should have adopted this 
novel remedy. No report of the case, in which this 
bold experiment was first made, is extant ; but from 
the innumerable difficulties which attend real actions^ 
it is not sur][)ri8ing that the freeholder ahould take ad- 
vantage of any fiction which enabled him to avoid 
them ; and as the Court of Common Pleas possessed 
an exclusive right of judicature in matters of real 
property, it is probable that the experiment origi- 
nated in the Court of King*8 Bench, as an indirect 
method of giving to that court a concurrent jurisdic- 
tion ^vith the Common Pleas. But, however this 
niay be, the experiment succeeded, and the uses of 
the action, as well as its nature, were changed. 

When first the remedy was applied to the trial of 
dtfirputeU titles, the proceedings were simple and re- 
gular, differiug but little from those previously in 
use, when an ejectment was brought to recover the 
damages of an actual trespass. The right to the free*- 
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liold couM only be determined in iin indirect manner. 
It Wbd a term which timg to be recovered by the judg* 
ment in the action^ and it wa6 therefore necessary 
that a term should be created ; and as the injnry com* 
plained of in the writ was the loss of the possession^ 
it was alfM) necessary that the person to whom the 
term was given^ should be ejected from the lands. 

Ih order to obtain the first of these requisites, 
namely, a term, the party claiming title entered upon 
the disputed premises, accompanied by another per- 
son, to whom, whilst on ' the lands, he sealed and // 
delivered a lease for years. This actual entry was 
absolutely necessary ; for, according to the old law 
of maintenance, it was a penal offence to convey a 
title to another, when the grantor himself was not 
In possession. And, indeed, it was at first doubted^ 
whether this nominal possession, taken only for the 
purpose of trying the title, was sufficient to excuse 
him from the penalties of that ofience (n). 

It is from the necessity of this entry also, that the 
n&medy by ejectment is confined to cases in which the 
claimant has a right to the possession. When only a 
right of property, or a right of action remained to Wm, * 
the entry would be illegal, and consequently not suf«- / 
ficient t^ enable the party making it to convey a title 
to his lessee : and as the principles of the action still 
remain the same, although its proceedings are changed, 
iht right to make an entry continues to be requisite, 
thougti the entry itself is no longer necessary. 

(n) 1 Cb. Rep. Append. 39. 
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The lessee of the claimant^ having acquired a 
right to the possession^ by means of the lease already 
mentioned^ remained upon the laud^ and then the 
person who came next upon the freehold^ animo pos* 
sidendiy ox, according to the old authorities^ even by 
chance (o)^ was accounted an ejector of the lesseCj 
and a trespasser on his possession. A writ of tres- 
pass and ejectment was then served upon the ejector 
by the lessee. The cause regularly proceeded to trial 
as in the common action of trespass ; and as the les- 
see's claim could only be founded upon the title of his 
lessor^ it was necessary to prove the lessor's interest 
in the land^ to enable the plaintiff (the lessee) to ob- 
tain a verdict. The claimant's title was thus indi- 
rectly determined ; and although the writ of posses- 
sion must of course have been issued in the plaintiff's 
uame^ and not in his own^ yet as the plaintiff had 
prosecuted the suit only as the lessor's friend^ he 
would immediately give up to him the possession of 
the lands. 

In the infancy of the experiment^ this mode of 
proceeding could be attended with no iU consequences. 
As the party^ previously in possession^ must in con- 
templation of the law be upon the lands^ and cer- 
tainly^ animo possidendi, the friend of the claimant 
was allowed to consider him as an ejector^ and make 
him the defendant in the action. When^ however, 
the remedy became more generally used^ this sim- 
ple method was found to be productive of consider- 
able evil. It was easy for the claimant to conceal the 

(«) 1 Lil. Prac. Re^;. 673. 
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proceedings from the person in possession^ and to 
procure a second friend to enter upon the lands^ and 
eject his lessee immediately after the execution and 
delivery of the lease. The lessee would then com- 
mence his suit against this ejector^ and the party in 
possession might consequently be ousted of hk landi^ 
nvithout any opportunity of defending his title. To 
check this evil^ a rule of court was made, forbidding 
a plaintiff in ejectment to proceed against such third 
person, without giving a previous notice of the pro- 
ceedings to the party in possession ; and it was the 
practice for such party, on the receipt of this notice^ 
if he had any title to the lands, to apply to the court 
for permission to defend the action ; which appli- 
cation was uniformly granted, upon his undertak- 
ing to indemnify the defendant (the third person) from 
the expenses of the suit. The action however pro- 
ceeded in the name of such defendant, though the 
person in possession was permitted at the trial to 
give evidence of his own title. 

A considerable alteration in the manner of pro- 
ceeding in the action was occasioned by this rule^ 
although it was only intended to remedy a particular 
evil. It became the general practice to have the 
lessee ejected by some third person, since called the j 
casual ejector, and to give the regular notice to the 
person in possession, instead of making him, as be- 
fore, the trespasser and defendant. A reasonable 
time was allowed by the courts, for the person in pos- 
session, after the receipt of the notice, to make his 
application for leave to defend the action^ and^ if he 
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negl^ted to do so^ the suit proceeded a^inst 
the casual cgector^ as if no notice had been ne- 
cessary. 

The time when this rule was made is unknown^ but 
as the evil it was intended to remove must soon have 
been discovered^ it probably was adopted shortly after 
the remedy grew into general use(p). It seems also 
to have been the first instance in which the courts in- 
torfered in the practice of the action, and is therefore 
remarkable as the foundation of the ficUUoas sysbssiby 
which it is now conducted. 

In this state, with the exception of a few practical 
regulations^ not necessary to be here noticed^ the 
action of c^tment continued unttt the time of I he 
CommoBwaaiUi. Much trouble and inconvenience, 
liowever> attended the observance of the different 
Jbraialities. If several persons were in posaessjon 
of the disputed lands, it was necessary to execute 
separate leases upon the premises of the different te- 
oants^ and to commence separate actions up^n the 
idvera} leases (q). Difl^uUies also attended the omk^ 
jn^ of entries, and the action of ejectment bad by tbi^ 
time grown into such general me, as to make these 
inconvifnieHces sensibly felt. A remedy, however, 
was ^discovered for them by I/>rd Chief «J«8tice MoUe, 
who presided in the Court of Upper Bench dnring 
tbe Protectorate ; and a method of proceeding in 

itd Fmtkimi.FmUry.Skam' (9) Co.Litt 8SS. JrgvUw.Ck^^ 
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•jcctment was invented by hiro^ which at once super- 
seded the ancient practice^ and has by degrees be- 
come fafly adapted to the modern uses of the ac- 
tion (r). 

By the new system^ all the forms^ which we have 
been describing^ are dispensed with. No lease is 
sealed, tio entry or ouster really made, the plaintiff 
and defendant in the suit are merely fictitious names^' 
and in ftict all those preliminaries are now only 
feigned, which the antient practice required to be ac- 
tttaMy complied with. 

An inquiry into the numerous regulations, which 
have been made for the improvement of the modern 
praetice, must be reserved for a fature part of this 
work ; but it may be useful to give in this place a 
brief outitne of the system, although a detailed ac- 
count wiK be hereafter necessary. 

^. the person claiming title, delivers to B. the 
person in possession, a declaration in ejectment, in 
which C. and D. two fictitious persons, are made 
respectivety plaintiff and defendant ; and in which C. 
states a fictitious demise of the lands in question from 
A. to himself for a term of years, and complains of 
an ouster from them by D. during its continuance. 
To this declaration is annexed a notice, supposed >to 
be written and signed by D., informing JS. of the 
proceedings, and advising him to apply to the court 

(r) Stylet, Prac. Keg, 108. (ed. 16S7.) 
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for permission to be made defendant in his place^ as 
he having no title^ shall leave the suit undefended. 
Upon the receipt of this declaration^ if B. do not ap- 
ply within a limited time to be made defendant^ he is 
supposed to have no title to the premises ; and upon 
an affidavit that a declaration has been regularly 
served upon him^ the court will order judgment to 
be entered against D. the casual ejector^ and pos- 
session of the lands will be given to A. the party 
claiming title. When^ however^ B. applies^ pur- 
suant to the notice^ to defend the action^ the courts 
annex certain conditions to the privilege. Four things 
are necessary to enable a person to support an 
ejectment, namely, title, lease, entry, and ouster^ 
and as the three latter are only feigned in the mo- 
dern practice, C. (the plaintiff) would be nonsuited 
at the trial if he were obliged to prove them. The 
courts therefore compel B. if made defendant, to enter 
into a rule, generally termed the consent-rule, by 
which he undertakes, that at the trial he will confess 
the lease, entry, and ouster to have been regularly 
made^ and rely solely upon the merits of his title ; 
and, lest at the trial he should Weak this engagementj 
another condition is also added, that in such case, he 
shall pay the costs of the suit, and shall allow judg- 
ment to be entered against D. the casual ejector. 
These conditions being complied with, the declara- 
tion is altered, by making B. the defendant instead of 
D., and the cause proceeds to trial in the same man- 
ner as in other actions. 

The advantages resulting from this method are Qb- 
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vions : the claimant is exempted from the observance 
of useless forms^ and the tenant admits nothing 
which can prejudice the real merits of the case. 

It could not indeed be expected that a change so 
extensive^ should in the first instance^ be entirely 
free from defects^ nor that it would not^ like other 
iBAOvatiens^ oocasieii mflfie incoti^eiHenoe when first 
introduiced. For ft &a¥ y^ars after ii^ inv^ejition^ 
the courts seem occasionally to have been confused 
between the ancient and modern systems^ and not to 
have established, so distinctly as might have been de- 
sired, the principles which were to regulate the pro- 
ceedings they had so newly adopted. The action has, 
however^ now attained a considerable degree of per- 
fection. Us pnmdiplef are clearly understood, aid its 
fnictice ii radnoed lo a Kgdar md settled systeia. 
The legjalaiow feas Dne^pieoliiy isteiCemd to correct its 
ieficieneies. The amtta Gontimie to xegmri it wrhfa 
^reaAliberalily ; nmi Ibe reoiedjr by ejectmentis^ the 
ffjD$»eBl ime, a §m»t wfe sod expedilioM metkiad of 
Aryt«^ pMSMSwy titles^ inemharntf sed by the iliffi- 
tvitif^ %ttemituA on reii aotions, and «reH adapted to 
4be porposc^ oi MvbBiMatxnkj^utkt. 
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CHAPTER IL 



OF WHAT THINGS AN EJECTMENT WILL LIEy 
AND HOW THEY ARE TO BE DESCRIBED. 



Sy the common law^ an ejectment "will not lie for 
any things ivhereon an entry cannot be made^ or of 
which the sheriflP cannot deliver possession ; or^ in 
other words^ it is only maintainable for corporeal 
hereditaments. Thus an ejectment will not lie for 
a rent^ an advowson^ a common in gross^ or pur cause 
de vicinage, or any other thing which passes only by 
grant. Tithes indeed^ though an incorporeal inherit- 
ance^ may be recovered by this action^ but the right 
of maintaining an ejectment for them^ does not arise 
from the common law^ but is given by the provisions 
of the statute 32 Hen. VIII. c. 7. 

It was formerly hold6n that an ejectment did not 
lie for a chapel^ though a^ corporefil hereditament^ 
because it was res sacra, and therefore not demisable ; 
but this doctrine is now exploded^ though in point 
of form^ a chapel should still be demanded as a mes- 
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suage (<). A church may be also recovered in an 
ejectment when so demanded (u) ; and it is in one 
case said in argnment^ that after collation^ ejectment 
will lie for a prebendal stall (v). 

A <^ommon appendant or appurtenant may be 
recovered in an ejectment^ brought for the lands to 
which it is appendant or appurtenant^ provided such 
right of common be mentioned in the description of 
the premises; because he who has possession of 
the land has also possession of the common^ and 
ihe sheriff by giving possession of the one, executed 
the writ as to the other. But it may be prudent to 
state in the description, that the common so claimed 
is a common appendant or appurtenant, although 
it has been held after verdict, that an ejectment for 
lands and also for '^ common of pasture "' generally 
is sufficient (w). 

An ejectment will also lie for a boilary of salt^ 
although by the grant of a boilary of salt the g^ntee 
is only entitled to a certain proportion of the number 
oC buckets of salt water drawn out of a particular 
salt-water well ; for by the grant of a boilary of salt 
the soil shall pass, inasmuch as it is the whole profit 
of the soil (oc). 

{t) Harpur'tctae, llCo.85, (fr). («) Baker f. Roe, Cas. Temp. 

Tkyn V. Thj^n, Styles, 101. Doc. Hard. 127. Newman v. Hold- 

Plac.291. mj^iMl, Stran. 54. 

(«) HiUingsworth Y. Brewiter, {x) Smith t. Barreti, Sid. 161. 

SaUL. S56. S. C. 1 Ley. 114. Co. Litt. 

(v) The Kuif^-v. The Bishop of 4, (ft). 
LonioHy 1 Wils. 11. 14. 

C % 
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Upon the same principle an ejectment may he 
maintajned for a coal mioe^ for it is not to be con* 
sidered as a bare profit apprender, but as compre* 
bending the ground or soil itself^ which v^ay be 
delivered in execution ; and though a man may have 
a right to the mme v^ithout any title to the 3oiI^ yet 
tbe mine being fixed in a certain place^ the sheriff 
bas a thing certain before him of which he can deliver 
possession (y). 

In the old cases it is holden, that an ejectment 
will not lie for a fishery, because it is only a profit 
apprender (z) ; but it is said by AsJiharst, J. in the 
case of The King v. the Inhabitants of Old ArUsford 
{a), '' tjtiere is no doiibt but that a fishery is a tene- 
ment; triespass will lie for an injury to it, and it 
may be recovered in ejectment." 

But an ejectment will not lie for a water-course^ 
or rivulet^ thoii^gh its n^me be mentioned^ because it 
is impossible to give execution of a thing which is 
trj9^sient, and always running. When^ however, 
the grouijid over which tbe rivulet runs, is the pro- 
perty of the claimant, the rivulet may he recovered^ 
by laying the action for '^ so many acres of land 
covered with water'' (6). An ejectment may be main- 
tained for a pool^ or pit of water^ because those 
words comprehend bojth land and wa^ep (c). 



(g) Cmi^fn ▼. Kifulo, Cro. Jac. ^9 Cro. Car. 4912. Waii^ t. 

160. C9my% y. fFheaaif, Ifofjf. Newton, 8 Mod. 875— S77. 

121. (S) IT'E. S5S. 

(«).. MoKneaus t. MolineauSy (p)ChiUlenorYT7i9tM9,Yti3r.l4fi. 

Cro. Jac. 144. Herbert v. Laugk- (c) Ibid. Co. Litt 5, (».) 
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Tbe owner of the soil may maintain an ejectment 
foiT hnd^ which is part of the king's highway ; bec^ose^ 
though the pnblic have a right to pass over it^ yet the 
freehold and all the profits belong to the owner. He 
must^ however, recover the land, and the sheriflF give 
possession of it, subject to the public easement (d). 

An ejectment will lie pro primd tonsurdj that isr 
to say, if a man has a grant of the first grass which 
grows on the land every year, he may maintahi eject- 
ment againit him who withholds if from hhn (e). So 
also a demise of the bay-grass and after-ttiath is suffi- 
cient to support an ejectment (/). And the princi- 
ple seems to be this, that the parties in these cases, 
being entitled to all the profits of the land for the 
time being, are entitled also for the same time to the 
knd itself; and no man can enter thereon whilst they 
are so entitled, without being a trespasser. But the 
ejectment itfhould not be brought foi* the land generally, 
but for the first grass or after- math thereof as the 
case may be ; although where Che demise was for so 
many acres of pasture land, it was held sufficient for 
A^ lessor of the plailfitiff iti tbe first instance to shew 
that he was entitled to the prima tonsura thereof, 
because the first grass being the most signal profit, 
the freehold of the knd shall be esteemed to be ill 
him who has it, until the contrary is shewn (g). 

A right to the herbage will also be sufficient t0 



(4 G0oittae A. ChMer r. AUiery (/) H^h^Oery, T$idsoH, Hard. 

Bbtr. 1^. 145; 8S0. 

{€) fFmrd ▼, Pttffer, Cro. Car. (r) ««? ▼. JMtM4mit tf Si^kf, 

Wt. $ T. R. 491. 
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support an ejectment^ because he who has a grant 
of the herbage has a particular interest in the soil^ 
although by such grant the soil itself does not pass. 
But the ejectment should be for the herbage of the 
land/ and not for the land itself (h). 

In like manner an ejectment will lie for the pasture 
of a hundred sheep (i). 

But a right to the pannage is not enough^ because 
pannage is only the mast which falls from the trees> 
and not part of the soil itself (J). 

With respect to the manner in which the dis* 
puted premises should be described in an ejectment^ 
no determinate rule exists: nor is it easy to discover 
from the adjudged cases^ any principle which can 
guide us on the subject. It is very frequently said 
in general terms^ that the description* shall be siiffi'' 
ciently certain; but the degree of certainty required, 
particularly in the more ancient cases, seems to 
depend upon caprice rather than principle. In the 
earlier stages of the remedy, when ejectments were 
compared to real actions, and arguments were drawn 
from analogy with them, a practice which obtained 
until after the reign of James I., much greater cer- 
tainty was required than is now necessary ; and it 
appears, that when the action was first invented, as 
^ much certainty was requisite as in a pracipe quod 
reddat (Ar). The courts, indeed, soon relaxed this 

(h) Wheder t. Tovhouy Hard. S. C. 1 Sid. 416. 
330. {k) Macdunoch'V.Sltfordy t RoU. 

(t) Jwmy. t Dal. 95. Hep. 166. 
f/) Pemble t. StimCf I Ley. 218,3. 
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seTerity^ and allowed many descriptions to be suffi* 
cient in an ejectment^ which would have been held 
too uncertain in a pracipe; as^ for instance^ an 
ejectment for a hop-yard was held good; so also 
for an orchard^ though in a pracipe it should be 
demanded as a garden (Z); yet notwithstanding this 
alteration^ it was considered an established principle^ 
until within the last fifty year^ that the description 
must be so certain as to enable the sheriff exactly 
to knoWj without any information from the lessor 
of the plaintiff^ of what to deliver possession (m)« 
Amongst other salutary regulations^ however^ which 
the wisdom of modern times has introduced into this 
action^ the abolition of the above-mentioned maxim 
may be reckoned ; and it is now the practice for the 
sheriff to deliver possession of the premises reco- 
vered^ according to the directions of the claimant^ 
who therein acts at his own peril (n). 

Few cases are to be found in the modern books^ 
wherein points respecting the certainty of descrip- 
tion have arisen^ and the authority of the old cases 
is very doubtful. The degree of certainty formerly 
required was much greater than is now necessary^ 
and it is not improbable that many of the old de- 
cisions would be over-ruled^ should they again come 
under the consideration of the courts (o). 



(I) JFrighi Y. VTheaUeify Noy. 37. cited. 
S. C. Cro. Sliz. 854. Roy$t9n y. {^)Cottingkamy,King^^VLXT.t%t, 

Ecdeston, Cro. Jac. 654. S. C. Palm. 630. Connor v. fFest^ Burr. 8678. 
337. (o) St. John t. Com^^ Yelv. 1 17, 

{m)Bindovery, SindercombCy S CotHnghamr. Kingy Burr. 683. . 
Rajm. 1470, and the caief ther* 
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Lctnd9 will be saffteieiUly de»enb€^ by tte pro- 
rmciaf tei*in» of the cevntieB in iif'btcfa they Ke% Tlro§ 
ati ejoctmeirt m«y be manitamed far '^ ftve wres of 
aMer carr" iw Norjhlk .-^alder cMr in tial (smntf, 
st^tfytng Imd covered with aMers. So aim* in 
SmffbHCy for a be&Bt gaite; and in Yorkskhe, for 
catlte g^tes (p). 

The saure principle applies to eyeetOKivts in ire^ 
ZancI^ and terms used in that ccmntvy will be srivflfr- 
ciently oertain^ when writ» of error are brought 
therefrom in this^ kingdom. Thiis an ejeetnifent will 
lie in IretaHi, for a towmhip> for a knearve {q) otf 
quarter of land^ or for so many acres of bog or of 
mountain (r)^ the word mountain being in that king- 
dom^ rather a description of the q«HtItty,. than the^ 
siiuaitioji of land (9). 

But an ejectment in England for a hundred acres 
of nmantain^ or a hundred acres of waste^ has been 
held to be bad for uncertainty, because botb waste 
and mountain comprehend in EngMnd many sdrte^ 
of land (0. 

It is no objection ta a description that the pre- 
mises are twice demanded in the same demise (u). 

■ 

4 

(p) Bamet t. Peierson, Stran. («) Kildar^^. Fisher, Stnui. 71. 

1063. Bennington y. GoodUtle, lb. vide coni. Macdannogh v. Stafford^ 

1084. Pahii. 100. S. C. 2 RoU. Rep. ISO* 

(^C9Uinghtmy.K4ng, Burr.62S, St Jo*fi y. Cont^% Yely, IIT. 

3^« (0 Hancock v. Ffice^ Har«* 67. 

(r) Banuf y. Peieri&^, Stan. (w) Warren v, WakeUy^ 2 Roll. 

1063. BemimgUm^.QoodmitS^Wi. Rep. 4«9. 
1084. 
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An fjeetxneni wHI not fie for ^ ttMtnmt, becanw 
many iacorporeri fcereditttoients are imehuited iffi tbit 
appellation (v)^ and therefore the description is not 
certain enough; nor will an ejectment lie for a 
rauraege^ or tenement^ for the significaAiofi' of the 
word tenement beiiig iimre eitafvisive than that of 
the word messuage, it is not sufficiently ceriam what 
is intended to be demanded in the ejectment (x). It 
is also hMMen that an eyectment witt ncM; lie for a 
laesMage Mfd tenement (jr). 

But an ejectment for a messuage or tenement with 
odter word» eiqpreMvig itM nwaning, in giMd, as a 



(v) GoQdtUie T. fFaUouy Stran. 
834. CopUston y. Piper, Ld. Raym. 
191. 

(r) Jwkm9rih t. S0ni€y, Stfl M4. 
FFood Y. Pagne^ Cro. Elis. 186. 
Rochester y. Rickheuse, Pop. SOS. 

(y) D^ d. if'adklui»r,Plintfnanj 
1 Sait 441. and thb cas^ IfaeM 
cited. — ^In tbe case of Goodtighi, d. 
fFOch v. Fhod (3 Will. 23.), in 
which a motion was made to arrest 
the judgment, because the (linntiff 
hod dedalred of a messuage 0r 
tenement, the Court endeayoured 
to get over the objectioa» and took 
time for coBsideratioB, but ulti- 
nmtely thought theoiflelyes bouad 
by the adjudged cases, and reluc- 
tantly arrested the JadgHEwiit After- 
wards in Doe d> Stemanp^y. Dvtifpfi, 
(1 T. At 11.)) on a similar appli- 
cation, where the plaintiff had de^ 
ckrod for a messuage mnI tene- 
nent> the Court refused to grant 



the rule, BuOer, J. saying, he re- 
membered a case where a messuage 
of tenement had be^ held snffi- 
ciently eeftain: But this case ifatf 
afterwards over^ruled, in Dee d. 
BradMhawy.Plowman{l Kast 441.)^ 
'* for that it passed by surprise, And 
WM n<^ law>- beillgi conihury to adt* 
Judged cases.'* The point is tbara- 
fore now at rest, although from the 
more recent case of Goedtitle, d. 
ffrif^ V. Ot«ajr, (fi Bast 357.) the 
defendatit is precluded from deriv- 
ing any adyantage from such error 
in description* In that case, the 
plaintiff had declared for a mee- 
suage and tenement, and the ver- 
dict was entered generally 9 but the 
Court permitted the lessor(pending 
a>rule nin to airest the Judgment 
for the uncertainty), to enter the 
verdict according to the Judges' 
notes for the messuage #frfjf, and 
that witiMNit releMing.tiie dainafei. 
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messuage or tenement called the Black Swan ; for 
the addition reduces it to the certainty of a dwelling- 
house (a). 

So also an ejectment for a messuage or burgage 
is good; because both signify the same thing in a 
borough (6). 

An ejectment for four corn mills^ without saying 
of what kind^ whether wind-mills^ or water-mills^ is 
good ; for the precedents in the register are so (c) . 

An ejectment will lie for a stable and cottage (d), 
and also for a house; though in a pracipe it ought 
to be demanded by the name of a messuage (e). 

Ejectment of a place called a passage-room is cer- 
tain enough (/). So also of a room^ and of a chamber 
in the second story (g). In like manner it has 
been held that an ejectment for ^^ part of a house 
in A/* is sufficiently certain (k). So also of '^ a 
certain place called the vestry*' (i). 

It has formerly been holden that an ejectment for 
a kitchen could not be supported ; because^ although 



(a) Burbury t. YeomafUy 1 Sid. 
895. 

(b).DanversY. JVelUngtony Hard. 
173. Roche9tery,Bickhou8eyVoi^. 
90S. 

(e) Fitzgerald t. ManhaUy 1 
Mod. 90. 

(lO HUly. GUe$y Cro. Eliz. 818. 
Lady Dacre$'9 case, I Lev. 58. 
Ham/vnd y. Ireland^ Sty. 815. 



■(<?) RotfMion V. Eeclestanj Cro. 
Jac.654. S. C. Palm. 337. 

(f) Bindaver V. Sindercombty Id. 
Raym. 1470. 

(g-) Anony. S Leon. 210. 

(h) SuBivan t. Seagrave, Stran. 
695. Raw$on t. JUaynard, Cro. 
Bliz. 886. 

(i) HutckUmn t. PuOerf 3 her. 
95. 
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the word be well enough understood in common 
parlance^ yet^ as any chamber in a house may be 
applied to that use^ the sheriff has not certainty 
enough to direct him in the execution^ and the 
kitchen may be changed between judgment and exe« 
cution ; but this reasoning does not correspond with 
the maxims of the present day (A:). 

An ejectment will not lie for a close (Z)^ nor for the 
thirds or other part of a close^ nor for a piece of land^ 
unless the particular contents or number of acres be 
specified (m). From the old authorities^ it seems also 
formerly to have been holden (though the point is 
certainly somewhat obscure)^ that the addition of the 
name of the close^ without mention of the number of 
acres^ would be bad ; though such a description^ it is 
conceived^ would now be deemed sufficiently certain (n). 

In ejectment for land^ the particular species should 
be mentioned in the description^ whether pasture, 
meadow, &c. because land^ in its legal acceptation^ 
signifies only arable land (o). 



An ejectment for ten acres of underwood has been 
held good (p) ; because underwood is so well under- 



(Jt) FordY. Lerke, Noy. 109. . 

(/) SmveTs cue, 1 1 Co. 55. Ham- 
mond T. Smvely I Rol. Rep. 55. 
Kmighi T. Synu^ Salk. 254. Joans 
w. Hoel^ Cro. Eliz. 235. 

(m) Paimer'n case, Owen 1 8. Mar- 
i^m T. Nkhoisy Cro. Car. 573. 
Jmrdsn t. Cleaboume, Cro. Eliz. 
339. Pemble y. SUmCy 1 Lev. 213. 

(a) Ladj J)acres*§ case, IIiCt. 



58. SaveVs C2,ie, 11 Co. 55. Knight 
T. Sjftns, 1 Salk. 254. Royston v. 
Ecciestonf Cro. Jac. 654. Jordan 
y. Cteaboume, Cro. Eliz. 339. 
Wtfke9 y. Sparrowy Cro. Jac. 435. 

(o) Mas$ey y. Atce, Cowp. 346. 
349. SaveVs case, 11 Co. 55. 

(p) Warren y. FFakeley, 2 Roll. 
Rep. 482. 
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irtood in law, thii€ the sheriflP has cdrteinty enough fo 
direct him in the execution. 

** Fifty acres of gof se and farze*' {q) ha» Been held 
sufficiently certain in an ejectment, without specifying 
t&e particular quantity of each : so also '' fifty acre» 
of furze and heath/' and '^ fifty acres of moor and 
marsh" (r). 

An ejectment for '^ ten acres of pease'' has been 
held to be certain enough, as signifying the same 
with ten acres of knd covered wilh pease (s). 

It seems that an ejectment may be brought for a 
manor, or a moiety of a manor, generally, withottf. 
any description of the number of acres, or species of 
land contained therein, and that under stich geneml 
description the jury may find a verdict for the plain- 
tiff, for a messuage, or for so many acres '^ parcel of 
the said manor," and for the defendant, for the resi- 
due of the manor ; but it is said in the old cases, not 
to be safe to bring an ejectment for a manor withoul 
describing the quantity and species of the land (<)< 

When an ejectment is brought for tithes (u), the 



(4) FUs^eriOd r. Murt^uM^ \ 
Mod 90. 

(r) Coftnor t. WeH^ Burr. 267S. 

(«) Odinf^dtt y. Jdck$9H^ 1 
Brown, 14S. 

(0 fr^tlettt case. Bet. 146. 
CoitY, ^pMtf fiitt Rep.SOe. 801. 
Hem9 Y. Stroudj Latch. 61. 

(«) It wai oncexontendedy tbat 



in aa ejisctmeAt for Htlitiy the 
ejection should be laid, *^ of Hm 
rectory, or chapel, and of liio 
tithef thereunto appeitaininK,** for 
that the phuntiff could not haVe a 
writ of tMere fa^im po$ies9Unmk 
of the titiiea oniy$ bntthe objec- 
tion w» OTOMQled. JMiMii f. 
% Cro. Car, 901. 
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particular apecies of tithe deoianded^ should be speci- 
fied in the declaration^ as of bay^ wheats &c. or the 
desqr^pjtion will be bad for uncertainty (i?) ; but it is 
not also Necessary to mention the precise quantity of 
each species, because tithe is in its nature uncertain^ 
the quantity ejntirely «lepe.odiog on the fruUfuIness of 
the season^ and it is therefore enough to say^ '^ of 
certain tithes of hay, wool, &c/' (w). 

In an old case, where the plaintiff declared on a 
lease for tithes in JR. belonging to the rectory of D., 
and that the defendant entered upon him, and took 
9uch tithes severed from the nine parts in R., without 
saying that the tithes so taken belonged to the rectory 
of !>., the description was held ill, because it did not 
confine the ouster to the tithes laid in the declara- 
tion ; for the defendant might have ousted the plain- 
tiff of tithes in jR., which did not belong to the rec- 
tory of D. (x). 

In an ejectment brought in the county of Durham, 
the plaintiff declared '' for coal mines in Gateside/' 
generally, not specifying the particular number; and 
it appearing, upon a writ of error, that such was the 
customary mode of declaring in the county, the judg- 
ment for the plaintiff was affirmed (y). 

If a person eject another from land, and build 

(v) ]Iarpur'9 case, 11 Co. 85. right, d.SmaUwoodv.Sirother^WL 

(b). WorraU ▼. Harper, 1 Roll. 706. 
Hep. 65. 68. Dyer, 84, 5. (|r) JVkitttngkam t. Anirew§^ 

(w) Jnmty.Byer, 116, (b), 4 Mod 143. S. C. 1 Show. 864. 

(x) BMwin T. fFine, W. Jones, S. C. Salk. S55. S. C. Garth. S77. 

S21, Umen fauere, ei tide Good- S. C. Comb. SOI. 
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thereon^ it is sufficient if the owner bring his eject- 
ment for the land^ without mentioning the buildings 
except where the building is a messuage^ and then 
perhaps it ought to be particularly named (z). 

(s) Go^iUtle d. Cketterx. JOceryBun. 135. 144. 
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CHAPTER III. 



OF THE TITLE NECESSARY TO SUPPORT THE 

ACTION OF EJECTMENT. 



JL HE modern action of ejectment is the most 
simple and ready mode of trying every species of 
possessory title ; and nearly all the minute and per- ' 
plexing distinctions with which our laws of real 
property abound^ are to be found in cases where 
this form of action has been adopted. ^ A full inquiry 
into all the points discussed in these cases would 
render this treatise far too voluminous for practical 
purposes^ and indeed would be foreign to its design^ 
which is to treat of the remedy by ejectment, and 
not of the laws of real property ; whilst on the other 
hand, an enumeration only of the di£ferent titles 
sufficient to support an ejectment, would be of little 
service either to the student or practitioner. It is 
intended therefore to keep a middle course ; first dis- 
cussing the general principles upon which the remedy 
is founded, and afterwards stating in succession the 
various persons, who, from the nature of their several 
•states, are entitled to maintain the action ; pointing 
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out the leading cases under each separate title^ but 
leaving the more minute distinctions to those publi- 
cations^ vrhich treat expressly of the laws of real 
property. 

As the party in the possession of property is pre- 
sumed to be the owner of the same^ until the cou- 
trary is proved^ it is necessary for a claimant in 
ejectment to shear ia htcnself a g^ood and sufficient 
title to the lands^ to enable him to recover them from 
the defendant. He will not be assisted by the weak- 
ness of the defendant's elaiffi. The possession of the 
latter^ gives him a right against every ^ man who 
cannot establish a good title ; and if be can answer a 
ftimd facie case mi the part of the lessor sii tke 
l^aiadC by shewmg the real tide to tiie land to tie i« 
another^ It wiU be suffideot for his defence^ with- 
out dso priaving that ha holds the luuls with the 
consent^ or under the auihoriiy of the real owner (a). 
And the case will not be varied, aidioiigh die lessor 
^ \^ caa prove that he has {Hwtowiy bAM fiimself in poa- 
aession of the premises. Thus where a lease, made 
by a reetor, was rendered void by his noa-reMdeace^ 






' K^^^^^y^ I his lessee was not allowed to recover against a atranger, 
U i%U^ V ^ii^^ without any title wMttsoever, ousted him, and 



got possession (6). 80 ulso where a man leased land 
for years, and his lessee, afler hamng been in poeees- 

(a) R9e d. Haldane r. Harvey^ that the plaintiir hai a prioritj of 

4 Burr. t4S4. poMestion, and bo title u fovnd 

(» Bo€ i. CH»jf T. gMjHHBT, « fi^r the defeiMbnt, the phifitfr 

T.B'-749. It ii faid ia the caie of shall have judpncyiV ^U^t this 

AUen T. RMngiwuy % Saand. S. doctrine seems directly oTer-ruled, 

tiiat ** in ^ectmant if it appear I17 the case here cited. 
^Hm rocord of a ipecM ^RtNIJiat 
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Bton a considerable time, made an under lease, the 
under lessee^ upon an ejectment brong^ht by biff im- 
mediate lessor^ was allowed to shew that the lease / 
from the original lessor had expired^ and thereby 
nonsuited the plaintiff (c). 

In order to enable a claimant to support an action 
of ejectment^ he must be clothed with the legal title 
to the lands (d). No equitable title will avail. And this 
principle is so fixed and immutable, that a trustee 
may maintain ejectment against his own cestui que 
trust (e), and an unsatisfied term outstanding in 
trustees will bar the recovery of the heir at law, even 
though \ke claim only subject to the charge (/). In 
the time of Lord Mansfield, indeed, the Court of 
King's Bench seemed inclined to adopt a different 
principle, and to exercise a species of equitable juris- 
diction in this action. Thus a mortgagee was per- 
mitted to maintain ejectment against a tenant, claim- 
ing under a lease granted prior to the mortgage, pro- 
vided he gave notice to the tenant, that he did not 
intend to disturb the possession, but only to get into 
the receipt of the rents and profits of the estate (g) ; 
the legal estate of a trustee was not allowed to be set 
up against the cestui que trust (A) ; and a reversioner 

(c) England d. Syhum v. S/nif, (g) Keech d. Wame v. HdU^ 
4T.R. 689 Doug. 21. Moss v. Gallimore, 

(d) GoodtUle d. J&nes v. Jonesy Doug. 279. B. N. P. 96. 
7 T. R. 43. 47. Doe d. Da Costa^ Qi) Lade v. Hotford, B. N. P. 
T. fTharton, ST. R. 2. Doe d. 110. S. C. Burr. 1416. S. C. Blk. 
Blake t. Luxton^ 6 T. R. 289. 428. Doe d. Tlodson y. Staple, 9 

(e) Roe d. Reade t. Ready 8 T. R. 684. Doe d. Gibbon v. Potty 

T. R. 118. 123. Doug. 710. 721. et vide Oates d, 

(/) Doe d. Eod»on t. Staple^ Wigfatt t. Brydon^ Burr. 189.5. 

?T.Jl..W4^^. 1901. 
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was allowed to recover his reversionary interest^ 
subject to a lease and immediate right of possession 
in another (i). These cases^ however, have long been 
over-ruled, and the clearness and certainty of the 
principle since adopted amply compensate for the 
partial inconvenience it may at times occasion. 

The claimant must also have a right to the posses- 
sion ; that is to say^ he must have a right of entry upon 
the lands at the time of the demise in the declaration. 
And whatever takes away this right of entry or posses- 
sion^ and turns the same into a right of action will also 
deprive the claimant of his remedy by ejectment, 
although the legal title still remains in him. But if 
he be entitled to the possession at the time the demise 
is laid^ it will be sufficient^ although such right of pos- 
session be divested before trial, for the action of 
ejectment is intended to give the party compensation 
for the trespass as well as to enable him to recover 
possession of the land, and he has a right to proceed 
for such trespass, although his right to the possession 
should cease (A:). 

The origin of the principle that the lessor must 
have a right of entry, has already been considered (I), 
and we must now notice the several ways by which this 
right of entry or possession may be destroyed. The 
consideration of the effects of fines levied with pro- 
clamations, and of the right of entry, as between land- 
lord and tenant, for condition broken, will be reserved 

(t) Per BuOer, J. in Doe d. Brittow 1 4 Eait 488. 
T. Pegge, 1 T. R. 7*9, (6i notU). (l) Vide ante, 1 1 . 

(At) J)oe d. Grund^f t. Clarke. 
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for the two following chapters : those acts only are here 
to be considered, which take away the right of entry 
from the claimant, but leave in him^ notwithstanding^ 
the right of property or of action. 

In this point of view, a right of entry may be 
destroyed in three several ways. First, by Discon- 
tinuance ; secondly, by Descent ; and, thirdly, by the 
Statute of Limitations. 

1. By Discontinuance. 

A discontinuance of an estate signifies such an 
alienation made or suffered, by any person seized of 
an estate tail, or in autre droit, in things which lie 
in livery, as takes away the entry of the person en* 
titled after the death of the alienor. 

'' This injury happens when ne who hath an 
estate* tail, maketh a larger estate of the land than by 
law be is entitled to do : in which case the estate is 
good, so far as his power extends who made it^ but 
no farther. As if a tenant in tail makes a feoffment 
in feC'Simple, or for the life of the feoffee, or in tail ; 
all which are beyond his power to make, for that by 
the common law extends no farther than to make 
a lease for his own life; here the entry of the feoffee 
is lawful during the life of his feoffor ; but if he re- 
tains the possession after the death of the feoffor, it 
is an injury^ which is termed a discontinuance ; the 
ancient legal estate^,^ which ought to have survived to 
the heir in tail, being gone, or at least suspended, and 
for a while discontinued. For, in this case, on the 
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death of the alienors, neither the heir in tail^ nor 
they in remainder or reversion expectant on the 
determination of the estate-tail, can enter on and 
possess the* lands so alienated. Because the original 
entry of the feoffee heing lawful, and an apparent 
right of possession being thereby gained, the law 
will not suffer that right to be overthrown by the 
mere act or entry of the claimant (m)." 

By the common law, an estate-tail may be discon- 
tinued five ways : first, by confirmation with warranty ; 
secondly, by feoffment ; thirdly, by fine ; fourthly^, 
by common recovery ; fifthly, by release. 

-An estate-tail cannot, however, be discontinued^ 
except where he, who makes the discontinuance^ 
was once seized by force of the in-tail, that is, seized 
of the freehold and inheritance of the estate in tail^ 
and not of a remainder or reversion expectant upon 
a freehold [n). Hence, if there be tenant for life, 
the remainder in-tail, Sfc. and tenant for life, an<J he 
in the remainder in-tail, levy a fine, this is not any 
discontinuance or divesting of any estate in remain- 
der, but each of them passes that which they have 
power and authority to pass (o). 

So also to make a discontinuance by levying a fine, 

it is necessary that the estate should pass to the alienee 

by virtue of the fine ; if, therefore, the tenant in tail 

first alienate his estate by modes of conveyance, 

, which transfer only the possession and not the right, 

# (m) 3 Blk. Com. 171, 6. ' s. 640. 658 

(n) I Inst. 347, (ft), ei vide Litt (o) 1 Init $02, (b). 
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to by bargain and sale, lease and release, &c. and the 
grantee is seiSied htf viHue ofs7ich conveyances a fine, 
levied afterwards by the tenant in tail, will not operate 
as a discontinuance of the estate-tail ; biit the right 
of entry will remain to the remainder-man, or re- 
versioner, for the first fire years after his title 
accrues (p). 

But, where tenant in tail- male, with remainder 
over in fee, in consideration of a marriage, con- 
veyed his estate-tail by lease and release to trustees, 
and their heirs to several uses, and in the release 
covenanted to levy a fine to the same uses, and did 
after his marriage levy a fine in pursuance of his 
covenant, it was held that this fine operated as a dis- 
continuance of the estate ; becaiise the lease, release, 
and fine, were all but one assurance, and operated as 
such ; for that the deeds could only be considered as 
a covenant to levy a fine, and were incomplete till 
the fine was levied, so tliat the estate-tail passed by 
the fine (j). 

This case was distinguished from Seyfnotir's, be- 
cause in that case the fine was not levied until a year 
after the bargain and sale was enrolled, and it was 
expressly found by the verdict, that the bargainee en- 
tered, and was seized by force of the bargain and 
sale only ; so that the bargain and sale was totally 
unconnected with the fine ; nor did it appear that 
any fine was intended to be levied at the time when 
the bargain and sale was executed. 

(p) S^maur'9 case, 10 Co. 96, (q) Doe d. Odiarne T. WTtttt^ 

(a). h$ad, Burr. 704. 



38 OF THE TITLEj &C. IN THE 

In the case of Moor v. Blake, (r) which was an eject- 
ment tried before the late Mr. Justice Gould, the 
title of the lessor of the plainti£f was under a marriage- 
settlement^ by which certain premises were settled on 
the husband and wife for their lives, and the life of 
the survivor, remainder to trustees to preserve con- 
tingent remainders, remainder (after a power of ap- 
pointment which had never been executed) to all and 
every the children of the marriage as tenants in com- 
jfnon in-tail, with cross remainders in default of issue 
of any child, to the survivors in-tail, with remainder 
to the survivor of husband and wife, in-fee. Three 
daughters were the issue of the marriage ; the first of 
whom died without issue, the second married the 
lessor of the plaintiff, and the third married the de- 
fendant Blake, and died mthout issue ; previous to 
her death, however, she and her husband had levied 
a fine with proclamations of her moiety, to recover 
which the ejectment was brought. The counsel for 
the defendant proved the fine levied with proclama- 
tions, upon which the plaintiff was non -suited : the 
learned judge declaring, that, in his opinion, the 
levying of the fine had discontinued the estate-tail, 
taken away the claimant's right of entry, and driven 
him to bis writ of formedon. 

By the common law the alienation of a husband, 
who was seised in right of his wife, worked a discon- 
tinuance of her estate ; but now, by the SSHen.VIII. 
c. 28, 8. 6. it is provided, that no act of the husband 
only shall work a discontinuance of, or prejudice tb« 

(r) Ran. Eject 45, 
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inheritance or freehold of the wife^ but tbat^ after his 
deaths she^ or her heirs^ may enter on the lands in 
question ; and therefore the wife^ or her heirs^ may 
DOW in such cases support ejectment. 

A feoffment by husband and wife is within this 
statute ; because in substance it is the act of the hus- 
band only ; but a fine levied by the husband and 
wife is not {s). 

When also the husband and wife are jointly seized 
to them and their heirs, or the heirs of their two 
bodies^ of an estate made during the coverture^ and 
the husband makes a feoffment in fee^ and dies, the 
wife may enter under the provisions of this statute^ 
although it was the inheritance of them both {t). 

By the statute of 1 1 Hen. VII. c. 20. it is also pro- 
vided^ that ^' if a woman has any estate-tail jointly 
with her husband, or only to herself, or to her use^ 
in any lands or hereditaments of the inheritance or 
purchase of her husband, or given to the husband 
and wife in tail, by any of the ancestors of the hus- 
band, or by any other person seized to the use of the 
husband, or his ancestors, and shall hereafter, being 
sole, or with any other after-taken husband, discon- 
tinue^ &c. the same ; every such discontinuance shall 
be void, and it shall be lawful for every person to 
whom the interest, title, or inheritance, after the 
decease of the said woman, should appertain ta 
enter, Ac.'* 

(«) I iDft 386, (a). CromweW9 (I) 1 iMt 386, (a). GrecfO^'^ 
ease, S Co. 77, (»). case, 8 Co. 148, ^). 
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This statute is, for the most part, confined td 
bonveyances by the husband, or his ancestor, for the 
advancement of the wife {u). Hence, if land be 
settled by the ancestor of the wife, in consideration 
of the marriage, it is not within this act ; for it 
shall be intended that the ^advancement of the wife 
was the principal cause of the gift {v). But, where 
the conveyance is by a stranger, in consideration of 
the wife's fortune paid by her father to the vendor, 
and other money paid by the husband, it is within the 
&ct (w). So if the conveyance be by the husband, or 
his ancestor, in consideration of marriage, although 
it be joined with a money consideration, yet it is 
within the statute (x). But no estate is within the 
tneaning of this statute, unless it be for the jointure 
of the wife. Hence, although an estate devised by 
the husband to the wife in tail, with remainder over 
to a stranger in fee, be within the words, yet it is 
tiot within the meaning of the statute ; for it shall 
not be intended to be for a jointure, where no in- 
heritance is reserved to the husband or his heirs, 
and the meaning of the statute is, that the wife shall 
not prevent the lands descending to the heirs of the 
husband (y). 

If the issue in special-tail, with I'eversion in fee 
expectant, levy a fine, and afterwards his mother, 
being tenant in tail within this act, make a lease for 



(tt) Foster t. Pitfall, Cro. Eliz. 2, (x) Kirkman t. Thomson^ Cro. 

S. C. 1 Leon. 261. Jac. 474. 

(v) Kyruutan v. Lloyi, Cro. Jac. (jf) FoBter v. PitfaUy Cro. Sliz. 

624. 2. S. C. 1 Leon. 261. 

(w) PiggQt^, PadMr^ Moore, 250. 
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three lives (not warranted by the statute 33 Hen.VIII. 
C.28.) living the issue ; the conusee may enter (z). 
But if the reversion in fee had been in another^ the 
conusee could not enter, because he would have 
nothing hut by estoppel ; nor the heir, because he 
had concluded himself by the fine (a) ; nor the 
issue (b). 

Formerly an alienation made by a sole corporatioDj 
as a bishop, or a dean, without the consent of the 
chapter, was a discontinuance; but since the disabling 
statutes (c), which declare such alienations abso- 
lutely void, ab initio, no discontinuance can by such 
means be effected (d). 

2. By Descent (e). 

" Descents, which take away entries, are when any 
one, seized by any means whatsoever of the inheri- 
tance of a corporeal hereditament, dies, whereby the 
same descends to his heir: in. this case, however 
feeble the right of the ancestor might be, the entry 



(b) BrowfCs cm«e, i Co. 60, {b). 
(a) fVard t. WaUhiWy Cro. 
Jac. 178. 

(p) Linc9hi Call, case, 3 Co. 61, 

(e) 1 Bliz. c. 19. IS Eliz. c. 10. 

(<0 F. N. B. 194. 

(e) It is scarcely possible to 
suggest a case, io which the doc- 
trine of descent cast can be now so 
applied, as to prevent a claimant 
from maintaining ejectment, as, 
from th« principles of diistisin at 



election, he may always lay his 
demise in the time of the ancestor, 
and elect not to be disseised ; but 
a general account of the doctrine 
of descent cast is given here, in 
order to render this part of the 
subject complete, f^ide Taylor d. 
Aikm$ T. Horde (Burr. 60.), where 
the history and principles of the 
doctrine of descent cast are most 
ably investigated by Lord Man*' 
field. Fide also fTUliam d. Hugh€$ 
T. Tkomae, (IS Bast 141.) 
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6f any other person who claims title to the freehold is 
taken away; and he cannot recover possession against 
the heir by this summary method^ but is driven to his 
action to gain a legal seisin of the estate. And this^ 
first, because the heir comes to the estate by act of 
law, and not by his own act; the law therefore pro- 
tects his title, and will not suffer his possession to be 
divested, till the claimant hath proved a better right. 
Secondly, because the heir may not suddenly know 
the true state of his title; and therefore the law, 
which is ever indulgent to heirs, takes away the entry 
of such claimant as neglected to enter on the an- 
cestor, who was well able to defend his title ; and 
leaves the claimant only the remedy of an action 
against the heir. Thirdly, this was admirably adapt- 
ed to the military spirit of the feudal tenures, and 
tended to make the feudatory bold in war; since his 
children could not, by any mere entry of another, be 
dispossessed of the lands whereof he died seized. 
And, lastly, it is agreeable to the dictates of reason, 
and general principles of law (/)." 

This doctrine of descent cast does not apply, if the 
claimant be under any legal disabilities during the 
life of the ancestor, either of infancy, coverture, 
imprisonment, insanity, or being out of the realm; 
because in all these cases there is no neglect or laches 
in the claimant, and therefore no descent shall bar or 
take away his entry (g). Nor does it affect copyhold, or 
customary estates, where the freehold is in the lord (h); 



(f) S Blk. Com. 176. (h) Doe d. Cook v. Danvers^ 1 

(g) Lilt L 3. c. 6 East 899. 
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nor cases where the party has not any remedy but 
by entry, as a devisee (i). 

The riffht of entry may be tolled, or taken away, 
by a descent cast, in cases of abatement, intrusion^ 
and disseisin. 

By the common law, if an abator, or intruder, or 
disseisor, died in peaceable possession, the descent to 
the hejr gave to him a right of possession, and took 
away from the true owner his right of entry, although 
such death happened immediately after the wrongful 
acquisition of the lands ; but by the statute of 3S 
Hen. Ylll. c. 33. it is provided, that " the dying 
seized of any disseisor of and in any lands, &c. hav- 
ing no title therein, shall not be deemed a descent to 
take away the entry of the person, or his heir, who 
had the lawful title of entry at the time of the descent, 
unless the disseisor has had peaceable possession for 
five years next after the disseisin, without entry or 
continual claim by the person entitled." This statute^ 
however, being a penal one, is construed strictly, and 
does not extend to the feoffee, or donee of the disseisor, 
mediate or immediate, and therefore the descent in 
such cases remains as at the common law (k). It is 
also sard, that abators and intruders are not within 
the statute : but the successors of bodies politic and 
corporate in cases of disseisin are within its remedy, 
although the statute speak of him, that at the time of 
such descent had title of entry, or Jus heirs ; for the 
statute clearly extends to the predecessor, being dis* 

(i) Co. Litt S40, (b). {k) Co. Litt 8&6. 
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seised, and consequently without naming his stK^-^ 
cessor extendeth to him, for he is the person that, at 
the time of such descent, had title of entry (Z). 

If there be tenant for life, the reversion in fee, and 
tenant for life be disseised, and die, and the disseisor 
afterwards die within five years, the reversioner is 
within the benefit of the statute, and his entry is not 
taken away ; for, after the death of the tenant for 
life, it is a continuation of the same disseisin to the 
reversioner. But if the disseisor had died seised^ and 
the tenant for life had afterwards died, there the 
descent would have taken away the entry of the re- 
versioner, because there was no continuation of the 
same disseisin upon tlie reversioner. The act only 
continues a right of entry in the disseisee, where 
a right of entry was once in him, but in the last case 
a right of entry never was in the reversioner, and 
consequently never having had the right of possession, 
he is not a disseissee within the statute, to punish the 
possession of the heir as an actual ouster, since the 
reversioner was never actually ousted either by the 
original disseisor, or his heir (/). 

It is immaterial whether the descent be in the col- 
lateral line or lineal (m) ; but a dying seised of an 
estate for life, or of a reversion, or remainder, will 
not take away an entry (n) ; because, for this pur-- 
pose, it is essentially necessary that the disseisor 
should die seized both of the fee or fee tail and free- 
hold. If, therefore, the disseisor make a lease for 

(0 Co. Litt. S38. ffimhish y. (m) Co. Litt. SS9, (b), 

TaUbais, Plow. S8. 47. (n) Litt. s. 387, 388. 
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his own life^ or the life of another^ and die seised of 
the reversion^ this descent will not take away the 
entry^ because although he had the fee he had not the 
freehold at the time of his death ; but if he make 
a lease for years and die seized of the rever/sion^ the 
entry will be taken away^ for the fee and freehold are 
both in him. The law is the same in the case of a re- 
mainder^ and when the land is extended upon ^ 
statute^ judgment^ or recognizance (o). 

It is also necessary that the descent of the fee and 
freehold be immediate t6 bar the entry. Hence^ if 
feme disseisoress take husband^ and have issue^ and 
afterwards the husband die^ such descent will not take 
away the entry of the disseisee ; because the heir 
comes not to the fee and freehold at once^ the latter 
having been suspended until the death of the father, 
who was tenant by the courtesy {p). 

To constitute a descent, therefore, which shall 
take away an entry/ it appears^ that there must be 
a dying seized in demesne of a corporeal inheritance, 
either m/ee or /ee-tei7, that the rightful owner be 
under no legal disability in the time of the ancestor, 
and also in those cases to which the statute of 32 Hen, 
YIII. c. 33. extends, that the disseisor have five yearp 
quiet possession of the lands. 

3. By the Statute of LiMrrATiONs. 

By the statute of 31 Jac. I. c. 16. s. 1. it is enacted^ 

ifi) Co. Lilt 289, (*). (p) titt. «. 394. 
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that '^ no person shall make any entry npon any 
lands^ &c. but within twenty years ne^t after his right 
or title shall first descend^ or accrue^ and in default 
thereof such person so not entering, and his heir, 
shall be utterly disabled from such entry." Section 
the second enacts, '' that if any person having a right 
or title of entry shall be, at the time of the said right 
or title first descended^ accrued, come, or fallen, 
within the age of twenty-one yeicrs, /emc covert, non 
compos mentis, imprisoned, or beyond seas, then such 
person, and his heir, may, notwithstanding the said 
twenty years be expired, bring his action, or make 
his entry, as he might have done before this act, so as 
such person, or his heir, shall, within ten years next 
after his and their full age, discoverture, coming of 
sound mind, enlargement out of prison, or coming 
into this realm, or death, take benefit of, and sue forth 
the same, and at no period after the said ten years." 

From the ancient doctrine of nullum tempus oc- 
currit regi, the King is not bound by this statute (q), 
nor are ecclesiastical persons within it, because it 

f would be an indirect means of evading the statutes 
made to prohibit their alienations; but, with these 
exceptions, the statute applies to all persons, capable 
of a right to enter ; and, therefore, if it appear that 
there has been a possession by the defendant, or 

/ / those under whom he holds, for the last twenty years, 

(9) By stat. 9. Geo. III. c. 16, the years next before suit or claim. 
King is disabled from claiming and consequently an adverse pos* 
title, (except to liberties and fran- session of lands for sixty years will 
cbises,) unless the same shall ac- now be a good title even against 
crue within the space of sixty the Crown. 

2 
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adverse to the title of the claimant^ and that the 
claimant has not been prevented from prosecuting his 
claim earlier^ by reason of some of the disabilities A 
allowed by the statute^ he will be barred of his remedy 
by ejectment. 

It is not easy to define what will constitute an ad-^ 
verse holding of this nature^ but it may be safely 
kid down that an adverse possession will be nega- 
tived^ when the parties claim under the same title^ 
when the possession of one party is consistent with 
the title of the other, when the party claiming title 
has never in contemplation of law been out of pos- / 
session and when the possessor has acknowkdged a n 
title in the claimant. "^-^ 

Firsts where the parties claim under the same title. 

As if a man seized of certain land in fee have issue 
two sons and die seized^ and the younger son enter 
by abatement into the land^ the statute will not 
operate against the elder son ; for when the younger 
son so abates into the land after the death of his 
father before any entry made by the elder son^ the 
law intends that he entered claiming as heir to his 
father^ by which title the elder son also claims (r). 
So also if the defendant should make title under the 
sister of the lessor of the plaintiflT^ and prove that she 
had enjoyed the estate above twenty years^ and that 
he had entered as heir to her^ the court would not 
regard it, because her possession would be construed 
to be by courtesy, and not to make a disherison, but 

(r) Co. Litt I. 396. 
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by licence to preserve the possession of the brother, 
and therefore not within the intent of the statute; 
though, if the brother be once in actual possession^ 
and ousted by his sister, it would it seems be otherwise, 
for then her entry could not possibly be construed to 
be to preserve his possession (s). 

Secondly, where the possession of one party is 
consistent with the title of the other. 

Thus, , where by a marriage-settlement a certain 
copyhold estate of the wife was limited to the use of 
the survivor in fee, but no surrender was made to the 
use of the settlement, and, after the death of the 
wife, the husband was admitted to the lands pursuant 
to the equitable title acquired by the settlement^ it 
was held that if he had had no other title than the 
admission, a possession by him for twenty years 
would have barred the heir at law of the wife, but as 
it appeared that there was a custom in the manor for 
the husband to hold the lands for his life, in the 
nature of a tenant by the courtesy, and this without 
any admittance after the death of the wife, the pos- 
session of the copyhold by the husband was referred 
to this title, and not to the admission under the settle- 
ment ; and such possession being consistent with the 
title of the heir at law, he was allowed to maintain 
ejectment against the devisee of the husband, within 
twenty years after the husband's death, though more 
than twenty years after the death of the wife {t). 

{$) B. N. P. 102. Co. Litt. 242, (<) Doe d. JUUner T. Brigkippeti, 

(by-^Sharrington v. Strotton. Plow. 10 £a|t 588. 
S98, 306. 



4CTI0N PF KTECrVSMT. 49 

And although one third part of the premifieg had 
been settled^ many years before the mar riag^e^ upon 
a third person for life^ and the steward of the manor^ 
appointed by the heir at law and her husband^ bad 
coastantly debited hiinself with the receipt of two- 
thirds of the rent for the husband^ on account of his 
wi£e^ and the remaining* one-third for the annuitant^ 
yet^ as i)o surrender bad been made to the trustees of 
the apnuitant^ it was held that such payment to him 
must be taken to be with the consent of the person 
entitled by law to the whole premises, so as to do 
away the notion of adverse possession by the husband 
of that thirds distinct from his possession of the other 
two-ti)irds as tenant by the courtesy after tiie wife's 
deatli. 

So alSiO where a copyholder with the licence- of the 
lofjd leased the copyhold lands for forty yeani^ with 
a proviso for re-entry if the rent should be in arrear, 
^Mii made a will devising smch copyhold lands to A. 
and died^ twenty years of the lease being then uniez- 
pired, and the heir at law received the rent from the 
lessee from the time of the death of the copyholder 
yntil tk^ e;i^piration of the lease^ and for ten years 
aflerwar^, when the devisee brought an action of 
^ectmept; it was holden that the lessee was not 
barred of this remedy by the statute of limitations^ 
although more than twenty years had elapsed from 
the time of the death of the testator^ and the for- 
feiture of the lease by non-payment of rent to the 
devisee ; for until the- termination of the lease the 
devisee had no right to enter except for the foffeituTej 
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and although he might have entered by reason of the 
forfeiture yet he was not bound to do so (o). 

So also where the rents^ issues^ and profits of a trust 
estate were received by a cestui que trust for more 
than twenty years after the creation of the trusty 
without any interference of the trustees^ sucb pos- 
session^ &c. being consistent with^ and secured to the 
cestui que trust, by the terms of the trust-deed^ the 
receipt was held not to be adverse to the title of the 
trustees^ so as to bar their ejectment against the 
g^ntees of the cestui que trust brought after the 
twenty years, (w) And indeed as the cestui que trtMt is 
a tenant at will (x) to the trustees and his possession is 
the possession of the trustees^ the statute will never 
operate between trustee and cestui que trust except 
in very particular cases ; although it seems that if 
a cestui que trust sell or devise the estate and the 
vendee or devisee obtain possession of the title deeds 
and enter^ and do no act recognizing the trustee's 
title^ the statute will operate from the time of such 
entry (y). 

In like manner the payment of interest upon a 
mortgage will prevent the statute from running against 
the mortgagee, although he may not have been in 
possession of the lands for upwards of twenty years^ 



(•) Jhe d. CoQk t. Drnwcn^ 7 (x)GreeY.Roa9f LerdB«]rd.71d. 

Bait it99. (jf)FiiieSuis^en'9 

(w) KeoM d. Lord BjrrMi t« dlMMrt » 8d Idit S4L 
Dtarim^ 8 Xiit S4S. 
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because such possession is consistent with the original 
agreement of the parties (z). 

It seems as yet a very unsettled pointy whether an 
encroachment upon the waste adjoining to the demised 
premises by a lessee^ and uninterrupted possession 
thereof by him for twenty years^ shall give to the 
lessee a possessory right thereto^ or whether he shall 
be deemed to have enclosed the waste^ in right of the 
demised premises^ for the benefit of the lessor after 
the expiration of the term. Lord Kenyan, C. J., 
Lee, C. J.^ and Thompson, B., have held that the en- 
croachment belongs to the lessee^ whilst on the other 
hand^ Heath, J., BuUer, J., Perryn, B., and Graham, 
B., have held that the landlord is entitled to it (a). 

But at all eventSj it seems clear^ that such pos« 
session will be adverse to the rights of the commoners^ 
and indeed to the lord himself^ excepting as landlord 
at the expiration af the lease (6). 

It should however^ be .observed^ that although 
twenty years peaceable possession will undoubtedly be/V 
a good title against the lord^ qud lord, if the possession 
were, in the first instance^ taken in defiance of him, 
and no acknowledgment at any time afterwards made, 
yet, that if the possession be at first by the lord's per* 
QiissioD, or the party subsequently make an acknow*' 



(ft) Hdtcher t. Fineux, Lord CkMBruhr t. Dco<9f, 1 Xfp. 4S1. 

Eiqrm. 740. Brywi d. CkBd t. WimMOd, \ 

(«) Dm 4. Okl^mgk t. JlfnOfiMr, Taunt SOS. 

1 Ifp. 460. Creaekj. WUm^i^ % Q) Creack r. fFOnmi, f Huuit 

Taaat ISO, (te noiii). Doe d. 160, (<« n0H$), 
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Itdgmeni that the lands were originatty so taken^ tiie 
statute will never run against the lord ; for the pos- 
session of a tenant at will for ever so many years is 
no disseisin (c). 

Thirdly^ an adverse possession vrill be negatived 
when the party claiming title has never, in contem- 
plation of law, been oat of possessioo. 

Thus, when A. devoed lands to B. and his heirs, 
-an4 died, and B. died^ and the heir of S., and a 
sttanger, entered and took the profits for twenty years, 
upon ejectment brouglit by the devisee of the heir of 
Jf. against the stranger, it was hdd that this percep'* 
tion of the rents and profits by the stranger was not 
adverse to the devisee's title; because, when two 
men are in possession, (he law adjudges it to be the 
possesskm of him who hath the right : the lessor of 
the plaintiff, mhI the defendant, were not tenants in 
coAnmon, for the defendant was a mere stmnger ; and, 
though he took a moiety of the profits, that would 
wot matwe bkn a tenant in common ; for a man cannot 
disseise another of an tmdfvided moiety, as he may of 
such a number of acres («{). 

From the principle that the possession of one joint 
tenant, parcener, or tenant in common is prima facie 
the possession <)f his companion also (e), it fb&ows, 
that the possession of the one can never be considered 
as adverse to the title of the other^ unless it be at- 

(c) B.V.P. 104. 4^ iktrd ▼. ^hmf, Mk. ffB&. 

RAyiii.sS9. d.Jta«elV;i&«%7T«K.Safw 
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tended by circnnistaDces demonstrative of an adyerse 
intent ; or^ in otber words^ whenever one joint tenant, 
tenant in common^ or parcener^ is in possession, 
bis fellow is in contemplation of law in possession 
also^ and it is necessary to prove an actual ouater to 
febut this presumption. 

Some ambig;ttity^ indeed, seemr formerly Co have 
prevailed as to the meaning of the word actual ouster, 
ts though it signified some act accompanied by real 
force (/) ; but it is now clear, that an actual ouster 
nay be inferred from circumstances, which circuro-* 
stances are matter of evidence to be left to the jury. 
Thus, thirty-six years sole and uninterrupted posses* 
sion by one tenant in common^ without any account to, 
demand made, or claim set up by his companion, was 
held to be sufficient ground for the jury to presume 
an actual ouster of the co-tenant, and they did m 
presume (g). 

So also if upon demand by the co-tenant of bis 
moiety, the other refuse to pay^ and deny his title, 
saying he claims the whole, and will not pay, and 
continue in possession^ such possession is adverse, 
and ouster enough (A). And in like manner where 
there were two joint tenants of a lease for years, and 
one bade the other go out of the house, and he 
went out accordingly, this was held to be an actual 
ouster (i). 



(/) FmrcUOm d. Famler t. (ft) D#e dl FUhmr t. Pro$$er^ 

ShMckleUm, Burr. $604. Cowp. 217. Doe d. ffOk^t t. 

(g) Doe d. Fi9har T. Frouer, BM, 11 Sart. 49. 

Cowp. $17. (0 Vin. Ab. ▼. 14. 51S. 
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Upon the same principle^ alihough the entry of 
one 18, generally speakings the entry of both, yet if 
he enter claiming ike whole to himself, it will be an 
en^ adverse to his companion (7 ). But where there 
was no circnmslance to induce a supposition of 
an actual ouster^, but a bare perception of the profits 
by one tenant in common for twenty-six years, the 
possession was held not to be adverse {k). And 
where a tenant in common levied a fine of the whole 
premises, and afterwards took all the rents and 
profits for four or five years, but it did not appear 
that he held adversely at the time of levying the fine, 
it was held that such fine and receipt were not suf- 
ficient evidence of an ouster of his companion (J). 

If, however, in cases of joint tenancy, &c. there 
be sufficient evidence of an actual ouster, the statute 
wiB run as in other cases. 

Upon the principles here established, the posses- 
sion of one heir in gavelkind is not the possession of 
the other, if he enter with an adverse intent to oust 
the other (m)« 

Fourthly^^ when the possessor has acknowledged 
a title in the claimant. 

Thus where a lease for a long term had been 
granted, by the lord of the manor, to the rector, in 
which the lessee covenanted for himself, his executors, 

(J) Tin. Ab. 14. 612. Read, 1 Sitt. 56S, 574. Sed wid9 

(At) Fdr^Mim A. F^ler y. Sierg t. ffnUUar^ S Atk. 630, 6St. 

ShmekMam, 6 Burr. 8604. (m) Dwenpprt t. Tgrrtil, Bltck. 

.<!) FueeMe i. H^nM^mer t. 675. 
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md assigvis^ to pay^ during the continuance of the 
temi^ a certain annual rent^ and also all the tithe 
itraw of wheat and rye within the parish^ and the les- 
see and his assigns (the succeeding rectors) continued 
in^possession for twenty years and upwards after the 
expiration of the term, without payment of rent^ but 
during that twenty years suffered the heir of the 
lessor to take the tithe of the wheat and rye straw ; 
it was held, that such sufferance was evidence of an 
agreement between the lessor, and lessee, or their 
heirs and assigns respectively, that the lessee, or his 
assigns, should continue his possession, if the lessor, 
and his heirs, were permitted to receive the tithe as 
before, and that consequently there was no adverse 
holding in the assignee of the lessee (n). 

To enable a party to take advantage of the exten- 
sion of time granted by the second section .of this 
statute, it is necessary that the disability to enter 
should exist at the time when his title accrued, for if 
he had the power to enter, but for an instant, no sub- 
sequent disability will be sufficient to arrest the ope- 
ration of the statute. And the principle is the same 
where a disability, existing at the time of the com- 
mencement of the title, is afterwards removed, and 
a subsequent disability ensues; the statute con- 
tinuing to run, notwithstanding the second disability. 
It was once, indeed, endeavoured to distinguish be- 
tween cases of voluntary and involuntary disability 
in this respect, and to maintain that an involuntary 
disability, as insanity, occurring after the statute had 
begun to run, would suspend its progress, but the 

(fi) R§€ d. POM ▼. F^rr6T$j ^Bot. and Pall. MS. 
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Argument was dver-tuled, upon the jpriticiple ihut 
A different eonstruttion had always been giveti to idl 
the stitiites of limitations, and that SUdh nic6 dil* 
tinctions Vi'^ould be prbdactive of mischief (o). 

tt Was said, by Lord Chancellor HarduAckt, thai 
If a mail, both of non-sane memory and out of the 
king'dom, come into the kingdom, and then go otit 
of the kingdom, his non-sane memory contin^ing^ 
his privilege, as to being out of the kingdom, is 
gone; and his privilege, as to non-sane m^mwy> 
will begin from the time he returns to his senses (p)< 

Wh^n the ancestor to whom the right first accruesi 
dies under a disability which suspends the opet*ation 
of the statute, his heir must make his entry within ten 
years next after his ancestor's death, provided hiore 
than twenty years have elapsed from the time of the 
commencement of the ancestor's title, to th6 time 6t 
the expiration of the ten years (q). 

It was once indeed contended that the tneaning^ of 
this second section of the statute wis, to allow etery 
person at least twenty years after their title accrued^ 
if there were a continuing disability from the death of 
the Ancestor last seized, and ten years more to the heir 
of the person dying under a disability, which ten 
years were in addition to the twenty years alloMred by 
the first clause. But it was justly observed by this 
court, that \{ this construction obtained there vtta w> 

(p) Doe d. Duroure y. Jone$^ (f)Sitiirty.Meimik^%AAMt^Z\A^ 
4T. a. SOO; etvUe StoweUY.Ld, {q) Doe d. George t. JeetQUt 6 
Zougkf Plow. S66. ' &ft 80. 
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calbttifttiDg bow far the stetute might be carried by 
parents and children dying under age, or continuing 
uoder other disabilities in suocession ; that the word 
death in the second clause meant and referred to the 
death of the person to whom the right first accrued, 
and was probably introduced in order to obviate the 
difficulty which had arisen in the case of Stowell v. 
Lord Zouch (r), upon the construction of the statute 
of fines^ from the omission of that word ; and that the 
atatttte meant that the heir of every person^ to which 
person a light of entry had accrued during any of the 
disabilities there stated^ should have ten yean from 
the death Mf his anterior, to whom the right first ac«- 
crued during the period of disability^ and who died 
nader such disability^ notwithstanding the twenty 
years^ frt>m the first accruing of the title to the an* 
cestor^ riiOidd have before expired («). 

Having thus discussed tlie general principles of the 
action^ that a claimant in ejectment must hM^ botll 
the legal and possessory title^ the particular persons^ 
who, by reason of their estate and intetest in the 
lands, are entitled to this actiM, must mext be totm* 
dered ; remembering always, that h right ctf <eMry or 
possession is supposed to accompany their legal title. 

1. TiSiANT FOR YEAR^-HFOft Lirf^^-<I!K TlIIr-iUMl 

It has been said by a learned writer, that a tenant 
for years cannot before entry maiateia «« Mtio^s of 

(f) Ptew. se«. ' EastBO. 

(ff) Doe d. George t. Jeeeon, 6 
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trespftss, or ejectment; because those acts 
of a violation of the possession^ and therefore cannot 
be maintained by any person who has not had an ac- 
tnal possession (t) ; but this reasonings does not seem 
applicable to the modem principles of the remedy by 
ejectment (ti). 

2. MoRTGAC^EC. 

When a person is in possession under a lease 
granted by the mortgagor prior to the mortgage, the 
mortgagee will be bound by it (r) ; but if the lease be 
made subsequently to the mortgage, without the 
privity of the mortgagee, it will be no defence to an 
i^eclment brought by the mortgagee ; because the 
mortgagor has no power to let leases not subject 
to every circumstance of the mortgage (lo). The 
principle extends also to cases where the party in 
possession is tenant from year to year to the mort- 
gagor (x). 

If the mortgagee assign the mortgage, and the 
assignee assign to another, the last assignee may 
maintain ejectment for the mortgaged premises (y). 

If there be two several mortgagees of the same 
lands, the mortgagee who has the legal estate will 
be entitled to recover in an ejectment against the 

(0 1 Cm. Dif . S48. rf vide, (w) Keeek d. W^me r. iMr» 

4 Bae. Ab. 18S. Donf . SI. 

(«) €r—iri^ dl Hmre r. Cttor, (jr) T km i e r d. Wtmw t.Sehk- 

Doug. 477. 8S. w, 3 Eatt 449. 

(o) D9§ d. Da Ce$tM ▼. WUrten^ (y) SmatHU v. fFaUim$y Sstk. 

5 T. B. S. S45. 
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Other mortgagee, although his mortgage be posteriot 
ID point of time. An, where a term had been created 
to attend the inheritance, and the lands were after* 
wards mortgaged to A., who took no assignment of 
the term, bat had possession of the other title-deeds, 
and the same lands Were subsequently mortgaged to 
S. who took an assignment of the term, it was held 
that B. might recover the possession against A. («). 

. 3. Lojan of ▲ Manor* 

When the tenant of copyhold premisses has com- 
mitted an act by which he forfeits his iands, he who 
is lord, at the time of the forfeiture committed, may 
maintain an ejectment for the recovery of them ; but 
this right is confined to the lord for the time being, 
unless the act of forfeiture destroy the estate, and 
then the heir of the lord, in whose time it was com* 
mitted, may also take- advantage of it (a). 

Where, however, a copyholder, holding of a ma- 
nor belonging to a bishopric, committed a forfeit- 
ure by felling timber during the vacancy of the see, 
the succeeding bishop was allowed to maintain an 
ejectment against him (&). 

The right of the lord to maintain ejectment against 
bis copyholder, for. a forfeiture by committing waste, 
will not be taken away by an intermediate estate in 
remainder, between the life estate of the copyholder 

{^) ^MiWffo d. N^rrti ▼. Mor- Dot d. TmrrmU ▼. Btmtr^ S T. K. 
fMHlT.]L7S6. 1S9. 

(•) Wst Copj. Vol 1. 9S4 to tU. ih) B. N. P. 107. 
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and the lord's reversion ; for if it were, the tenant 
for life^ and remainder nrnn^ by combining together, 
might «trip the inheritance of all the timber ( c). 

When an inclosure has been made from the waste 
for 13 or 13 years^ and seen by the steward of the 
same lord from time to time without olgection made, 
it may be presumed by the Jury to bare been made 
by the licence of the lord, and an ejectment cannot 
be maintained by him against the tenant wKbout a 
previous notice to throw it up (d). 

It has never been expressly decided whether the 
statute of limitations will run against the lord, in case 
of a forfeiture by a copyholder, and bar his taking 
advantage of it after a lapse of twenty years ; but 
from the language of Lord Kenyan, C. J. in the case 
of Doe d. Tarrant v. Hellier, it seems that its provi* 
sions would be applicable to this as well as to ail 
other rights of entry (c). 

4. CopmoLDBR. 

Whilst the ancient practice of the action of eject** 
ment prevailed, it seems to have been bolden, tbat 
a copyholder could not maintain an ejectment, upon 
a demise for a longer term than a year, unless the 
licence of the lord were first obtained, or a special 
custom existed in the manor enabling him to make 
longer leases: and, in some authorities, it is even 
doubted, whether an ejectment can in any case be 

(e) boe d. Fotket t. CkmenUy 9 East 56. 
Haul, and Sel. 68. (e) S T. R. 168-»172. ^ 

(fi Doe d. Foley y. Wikmy 11 ' ' 
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8«pported by a copyholder (/). But, since the intro- 
duction of the modern practice, these objections are 
whdiy obTiated, and the common consent rule is now 
sufficieiU to enable a copyholder to maintain eject- 
ment 



As the surrender (g*) and admittance to copyhold 
knds make but one conreyance (h), the legal title 
does not vest in the surrenderee until after admit- 
tance : but when the admittance has been made, the 
title relates hack to the time of the surrender, against 
dl permxis but the lord ; and therefore, a surrenderee 
nay recover in ejectment against his surrenderor, or 
a fltranger, upon a demise laid between the times of 
admittance and surrender, provided the admittance 
be mule before the time of the trial ({). 



(/) Siephgru t. ElUt^ Cro. Eliz. 
481. CrMdMwT. Lottgkmrtt, Cro. 

676. D^wttiugkdm'i case, Owen, 17. 
EsMie^urt t. IFeeks, 1 Lat 799— 



(f) In the cue of Doe d. Warry 
▼. MUUr, (I T. R. 393), it was en- 
deavoured to assimilate to copy- 
Mdpriiictplef, the |iractice oftiie 
SMwfey of :New inn, m grantm^^ut 
their cbamhert for liyes. It is cu»- 
tonuury with that Society, in such 
grants, to insert a clause, that the 
InvAAiril not Mil or assign, with- 
out the licence of the Society, and 
for the grantees, when they wish to 
tnoisftr Uieir interest, to surrender 
the chanbers (upon a proper deed 
stamp), to the Treasurer and An- 
cients, to the intent that they shall 



grant the said chambers to the 
transferree ; wMeh subsequent grant 
as nc««rtn point 4Kf,&cft siadci» b«|t 
simply an entry of admittance in- 
serted in the Society's books. It 
is therefore eyident that, after the 
first surrender, the legal estate al- 
ways remains in the Treasurer and 
Ancients, as trustees for the sub- 
sequent transferrees respectively, 
ami that Use lems marendof and 
^dmiUafice h^ar not Abe tUghisst 
resemblance in their meaning, to 
the surrender, and admittance to 
fiopyliold prem is es . 

(A) Roe d. Jefer^9 v. fficki^ t 
Wib. 13. 15. 

(0 Holdfoit d. WoottatM v. Clap- 
ham^ 1 T. R. 600. Doe d. Ben- 
nington v. JToff, 16 Bast. 208. 
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Mhunt, J. in deliveriDg the jadgment of the 
Court in this case, was of opinion that the surrenderee 
might maintain ejectment against his surrenderor 
on such a demise, although not admitted before the 
trial, because the surrenderor is but a trustee to hie 
surrenderee; but it should seem, since the legal 
estate remains in the surrenderor until the time of 
admittance, that this doctrine is not applicable to the 
present principles of the action (j). 

The heir to copyhold lands may, however, maintain 
ejectment before admittance against a stranger who 
obtains possession of the land (k) ; for his title it 
complete against all the world, except the Lord, 
immediately upon the death of the ancestor (l). 
Bat if the Lord seize the land, upon the ancestor 
so dying, and the heir bring an ejectment against 
him for the seizure, it will be necessary to shew that 
he has tendered himself to be admitted at the Lord's 
court, or that the Lord has dispensed with such 
tender (m). 

Where the devisee of a customary estate, which 
had been surrendered to the use of the will, died 
before admittance, it was holden that her devisee, 
though afterwards admitted, could not recover in 
ejectment ; for the admittance of the second devisee 
had no relation to the last legal surrender, and the 

(J) Dm d. Dm Co9ta ▼. muur- (/) Re^y. RenmcU, 9 T. R. 19T. 

IM, S T. R. S. B.N.P. 109. (»} Doe d. Burrett t. BeUawg^ 

(k) Roc d. Ji§er€if$^ t. Hkk$y % Maul, and SeL S7. 
fWikSS. 
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legal title remained in the heir of the last car- 
renderor (n). 

5. Lessee of a Copyholder* 

If a copyholder^ without licence^ make a lease 
for one year^ or^ with licence^ make a lease for 
many years, and the lessee be ejected, he shall not 
sue in the lord's court by plaint, but shall have an 
ejectment at the common law ; because he has not a 
customary estate by copy, but a warrantable estat# 
by the rules of common law (o). 

6. Widow for her Free-bench. 

When there is a custom in a manor that the widow 
•hall enjoy, during her widowhood, the whole, or 
part of the customary lands, wherewith her hus- 
band died seized, as of free-bench, she may, after 
challenging her right, and praying to be admitted (o), 
maintain ejectment for them without admittance, even 
against the lord ; because it is an excrescence whicb^ 
by the custom and the law, grows out of the 
estate (p). 

But if the widow's claim be in the nature of dower, 
an ejectment will not lie before assignment (9), but 
she must levy a plaint in the nature of a writ of 
dower, in the lord's court. 

{n)^D§e d. Fernen t. Feman^ 9 Maul, aad Sd. ST. 

7 East S. (f ) JmH&n t. Si^ne^ Butt. IS« 

(#) Co. Copy. i. 5. Godwin r. Howard r. BiorUeti^ Hob. ISl. 

L&nglmrii, Cro.^lix. 5S5. (r) Ch^pfMrn ▼. Shmf^^ < Shnr. 

{p) Dae d. Bwrr^ ▼• BdUn^^ 184. 
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7. Guardian in Socage (s)^ or TfiSTAMENTAftT 
Guardian appointed pursuant to the statute 18 
Car. II. c. 24. s. 8. («). 

But a guardian for nurture cannot maintain eject- 
ment^ for he cannot make leases for years^ either 
in his own name^ or in the name of the infant; 
because he has only the care of the person^ and 
education of the infant^ and has nothing to do with 
the lands merely in virtue of his office (t). 

8. Infant (w). 

It is difficult to discover any principle upon which 
both infant and guardian can have the power of 
maintaining ejectment for the same lands^ unless^ 
indeed^ the power of the infant be limited to these 
cases, inwfaich.no testamentary guardian has \>een 
appointed^ and the infant is either above the age 
of fourteen years, or, being under that age, has 
had no person to take upon himself the office of guar- 
dian in socage. No case, certainly, can be found in 
which this distinction has been taken, but it is not in- 
consistent with the doctrine respecting guardiaas in 
socage, and accords most fully with the established 
principles of the action of ejectment. 

9. Assignee of a Bankrupt (oc). 

($) Litt sec. 123, 124. fFade r. 141. Zouck\, Partont, Burr. 1794. 

Ctffe, Ld. Raym. ISO. 1806. Aoke v. fFindham, Stran. 

(0 BedeU t. QwtMe, Vauglk. 99^. Madden 4. Bdiker v. fFhiie, 

tn. 9^ ^ P»rry r. SBdg9on, 2 T. R. 159. 

9 WiU. ISi. (*) *^ d" Eamkvfi ▼. W^^h^ 

(») JtiUiiKlpi'* cafe» S €•. S7. 1 Will. 27^. 

(w) Rudtiim T. YaU9i Masdb 
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As all the bankrupt's property^ real and personal^ is 
Tested in the assignees by the statute 13 Eliz. c. 7. 
B. 1^ 2. it follows of course^ that they must be in- 
vested with all the power necessary to obtain pos- 
session of it ; and the general assignment gives them a 
title to all the leaseholds (except for lives) belonging 
to the bankrupt^ whether the same be in his posses- 
sion at the time of the bankruptcy or acquired by him 
afterwards. But with respect to the freehold lands of 
the bankrupt^ they do not pass by such assignment^ 
but must by the provisions of the statute of Elizabeth 
be conveyed by the commissioners by deed indented 
and enrolled ; and until the enrolment as well as the 
bargain and sale is completed^ the assignees cannot 
maintain ejectment. The bargain and sale also only 
affects the lands to which the bankrupt is entitled at 
the time of its execution^ if he acquire any future 
real estates^ there must be a new bargain and sale to 
vest the legal estate in the assignees (^). 

10. CONVSEE OF A STATUTE- MERCHANT OR STA- 
PLE (2), 

11. Tenant by Elegit. 

It is laid down in the case of Lowthal yf\ Tomkins 
{a), that if a tenant by elegit desire to obtain actual 
possession of the lands he must bring an ejectment^ 
for the sheriff under the writ delivers only the legal 
possession; which doctrine is recognized by Lord 

(y) Ex parte Prou^oot, 1 Atk. t. fFood, Salk. 569. 
S53. Ecp. N. P. 431. (a) 2 Eq. Ca. Ab. SSO. 

(e) Co. Litt 42. a. Hammed 

F 
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Kenyan, C. J. in tbe caie of TagUxr v. Cole{k) ; but 
in the case of Bogers v. Pitcher (c), it i« said by GifAs, 
C J. '' I am aware ibat it has in several places beea 
said^ that the teaant ia elegit cannot obtain posses* 
sjon without an ej^ctsaent, but I have always been of 
a different opinion. There is no case in which a 
party may v^aintain ejectment in which he oaanot 
enter. The ejectment supposes that he has entered ; 
and that the lessor may do it by another, and not 
enter himself is not very intelligible. I wrould not^ 
however^ coBsidier the present case as now deciding 
tivese points which I only throw out in aii«w«r to the 
argument that has been used" (c). 

When a tenant in possession claimed under a leasa 
granted prior to tbe date of the judgment against hit 
lessor^ it was hield that the tenant by elegit could not 
recover in ejectment ; because the lessee's title being 
prior in point of time, the legal estate was in him {d). 

12. PEaSONAii R£PRB8EllTATITE(e). 

This right is of course confined to those lands 
which the testator, or intestate^ held for a term of 
years; but it is immaterial whether the ouster be 
^ter, or before the death of the testator^ or intes- 
tate (/). 

Personal representatives may recover in ejectment 

(») S T. R. 895. (e) 4 Edw. III. c. 7. 

(c) 6 TauQt. 208. (/) Slad€'$ case, 4 Co. 98, 96.(#X 

(4) Doe d. Da C§iia r. WhafUm, Doe d. Share v. Poner^ S T. R. 13. 
ST. a. 8. 
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tinder the statute 29 Car. U. c. 3. s. 12., appropriat- 
ing estates held pur autre vie where there is no 
special occupant. • But this statute does not extend to 
copyholds, and therefore one who was admitted tenant 
upon a claim as administrator de bonis non to the 
grantee of a copyhold pur autre vie, was not per- 
mitted to maintain ejectment (g). 

13. Detisee. 

Where the devise is of a freehold interest^ the 
devisee may immediately^ and without any posses- 
sion, maintain ejectment for the knds devised (h) ; 
but if it be a legacy of a term of years^ he mu9( first 
obtain the assent of the executors to tbe be<|ueBt (i). 
When, however, such assent is obtained, (be legal 
estate vests absolutely in the legatee^ and he may 
maintain ejectment against the eJieetltor^ as well at 
againsi a stranger (k). 

14. Grantee of a RENT-CflAiioE^ having power 
to enter upon the lands, if the rent be in arrear, and 
bold them until satisfaction (Q. 

These rights of entry are always taken strictly ; 
and where a man gave a leasehold estate by will to 
JB., hi£ executors, &c. subject to a rent-charge to ht» 
wife during her widowhood, with a power to the 
vndow to enter for non-payment of rent, and to en- 

fg) Zomh 4. Ftte ▼. f#r«0, (Jlr) Dpe d. Lord Smy and Selet^ 

7 East 186. Guy, 3 East 120. 

(k) Co. Litt. 240^ (»X -s (/) JematP ▼. C#vJ^, I Samdv 

if) rouHg T. H0lm€Mt Stna. 70. lis. 

f8 
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joy^ &c. until the arrears were satisfied^ and in case 
of the widow's marriage^ he willed that B. should pay 
the rent-charge to C, his executors^ administrators 
and assigns^ it was holden that C/s executors^ after 
the widow's marriage^ and CJs subsequent deaths had 
no right of entry for non-payment of the rent- 
charge {m). 

15. Assignee of the Reversion^ upon a Right of 
Re-entry for Condition broken (n). 

By the common law^ no one could take advantage 
of a condition^ or covenant^ but the immediate grantor^ 
or his heirs; a principle consistent with the old 
feudal maxims^ but highly injurious to the rights of 
grantors^ when the practice of alienating estates be- 
came general^ and leases for years a valuable pos- 
session. To remedy this evil^ it is enacted by the 
33 Hen. VIII. c. 34. that the grantees^ or assignees 
of a reversion shall have the same rights and ad- 
vantages^ with respect to the forfeitures of estates^ as 
the heirs of individuals, and the successors of cor- 
porations^ had until that time solely enjoyed ; and this 
statute is made most general in its operation^ by par- 
ticularly including the grants from the Monarch of 
those lands, which had then recently become the 
property of the Crown by the dissolution of the 
monasteries. 

The words of the statute grant the privilege of re- 
entry to the assignees '^ for non-payment of rent^ or 

(») HoBtOl d. Hodiom t. Gowtk- (n) 38 Hen. Till. c. 34. 
w«a^, Wilkf , fiOOl 



ACTION OF EJECTMENT. 69 

for doing waBte^ or for other forfeiture ;" but these 
latter words have beet) limited in their interpretation 
to '' other forfeiture of the same nature,^' and extend 
to the breach of such conditions only^ as are incident 
to the reversion^ or for the benefit of the estate. 
Thus^ the assignee may take advantage of covenants 
for keeping houses in repair^ for making of fences^ 
scouring of ditches^ preserving of woods^ or such 
like {p), but not of collateral covenants^ as for the 
payment of a sum in gross^ or for the delivery of 
com^ or wood ; and it has upon this principle been 
doubted^ whether the assignee can re-enter^ if the 
lessee break a covenant not to assign without 
license (p). 

The assignee of part of the reversion in all the 
lands demised^ is an assignee within this statute^ but 
the assignee of the reversion in part of the lands is 
not ; for the condition being entire cannot be appor- 
tioned by the act of the parties^ but shall be destroy- 
ed. If^ therefore^ A. be lessee for years of three 
acres^ with condition of re-entry^ and the reversion 
of all the three acres be granted to B.for life, or for » 
years, B. can take advantage of the breach of the 
condition ; but if a reversion of any nature whatsoever^ 
even in fee, of tv>o acres only be granted to B. he 
cannot (9). 

A cestui que use, and bargainee of the reversion, 
are within this statute, because they are assignees by 

(#) Co. Litt 815, (»). 990. 

ip) LucoM T. Haw, Sir T. Ray. (f) Co. Litt 815, (a). 
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act of the party ; but it does not extend to persons 
coming^ in by act of the law. a.<) the lord by escheat 
(r) ; nor to an assignee by estoppel only (s) ; nor to 
one who is in of another's estate^ and therefore if the 
reversion, expectant on the determination of the term, 
be merged in the reversion in fee, the reversion. i» no 
longer within the statute (0* 

This statute is held not to extend to gifts in tail (u), 
but copyhold lands are within its intention and 
equity (v). 

16u One having had an advebse Possession for 
TWENTY Years. 

An adverse possession for twenty years is not only 
an avs^ilable ctefence to the party whilst he continues 
in possession, but it gives him (unless affected by 
$^une of the exceptive provisions in the statute of 
// Umitation& (w) ) a complete possessory right to the 
lands, and is a sufficient title to enable him to maintain 
an ejectment against any person who 0UBt3 him afler 
the expijratiom of the twenty years (x). 

It seems aUo, from a recent decision, that this doc* 

trine holds between the party having bad the adverse 

/ ^ possession for twenty years, and the legal owner o{ 

the lands, although the party having had the posses- 

(r) Co. Litt. 215, (a). (u) Co. Litt «I5, («). 

(s) Jw4er t. Noket^ Moore, 419. (v) Glover v. Cope, C«rth. 805, 

(0 Threr y. Barton^ Moore, 94. (w) Ante, 46. 55. 

Chaworth v. Philips, Moore, 870. (jr) Stocker ii. BarnPlf% Uk RaJ- 

Webb T. Att^eff, S T. H. 393. 4P1 . nMa4> 741 . 
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sion afterwards desert the premises, and the right 
owner peaceably enter thereon (y). 

But if the posHiession of the party be affected by 
any of the prdvisions* of the secehid section of tti^ 
statute of Iknitations (z), or if the landd be the pron 
perty of the Crown or the Ghitrch^ tSbt defendant Maj^ 
avail himself thereof^ in answer to the elaim arising 
from the adverse possession, without shewing; any tMe 
in bimeelf.- If hideed the lands are Crown lands^ atid 
the claimant has been ousted by a wrong doer, after aii 
uninterrupted possession for more than twenty year^, A 
granii of (hem from the Crown will be presumed in bf9 
favour, unless the Crown is incapable of making meh 
grant ; but if eruch incapacity exist, a grant- of Cowrdfe 
eannot be presumed ; and no possession for less^ than 
sixty years will then be sufficient to enabte him to maitt- 
tain an ejectment. And indeed as the stat. 9 G. I.e. 16. 
only bars the smf of the Crown after A continuing 
adverse posisiession' for sixty years, but dbee^ not afeo 

r 

give a tStie to the advei^ possessor, it may be doubted 
whether amf length* of possession of Crown bnda not 
grairtaUe by the Crown will be a mMcieat tide to 
•iif>port an* ejectment (dp). 

17. CoRIPORAmOT? AGOESGAyrB, OR SOUCl 

k was fomiei4y doubted whether anejectmetft'Cotlld 
be maintained* by the King^ beenutfe an^ejeetmenf ii 

(y) Doe d. Burrough t. Readt, (a) GoodUOe d. Ptarker v. J9ctf- 

SBa9t351^\2 ^»> ll£wt488. 

. i^) Ante. 46: SS. 
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for an injury done to the possession, and the King* 
cannot be put out of possession. But this reason- 
ing seems only to apply where the King is made 
plaintiff^, and not where he is the lessor of the plain- 
tiff^ s for it is the lessee^ and not the lessor^ who by 
the legal fiction is supposed to be ousted ; and it is 
held^ that where the possession is not actually in the 
King^ but in lease to another^ there^ if a stranger 
enter on the lessee^ he gains possession without 
taking the reversion out of the Crown^ and may have 
his ejectment to recover the possession^ if he be af- 
terwards ousted; because there is a possession in 
pais, and not in the King^ and that possession is not 
privileged by prerogative. Hence it follows^ that the 
King's lessee may likewise have an ejectment to 
punish the trespasser^ and to recover the possession 

which was taken from him (6). 

» 

In cases^ however^ included in the stat. 8 Hen. VI. 
16. and 18 Hen. VI. 6.^ which prohibit the granting 
to farm of lands^ seized into the King's hands upon 
inquest before escheators^ until such inquest shall be 
jretumed in the Chancery or Exchequer^ and for a 
month afterwards^ if the King's title in the same be 
not found of record^ and avoid all grants made con« 
trary thereto/the King cannot maintain an ejectment 
until all the previous requisites are complied with : 
for, even presuming the right and possession to be in 
the Crown itamediately on the death of the person 
last seized, the King has no power to grant the same 

Qi) Ptfjffif's ease, S Leon* 805'. Lee t. NorrU^ Cro. Sliz. 331. 
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until after office founds and^ consequently^ he must 
be considered to be himself in possession^ and there- 
fore unable to give a title to his lessee (c). 

18. Rector^ or Vicar^ for TrrHEs (d). 

The statute which gives this remedy for tithes^ in* 
dudes only lay impropriators^ leaving spiritual per* 
sons to pursue the old remedy in the Ecclesiastical 
Court; though the doctrine has since been extended 
by analogy to tithes in the hands of the clergy (e). 
But an ejectment for tithes can only be maintained 
against persons claiming^ or pretending to have title 
thereto^ and not against such persons as refuse or 
deny to set them out^ which is called subtraction of 
tithes (/) : nor will it lie where the tithes are not 
taken in kind^ but an annual sum is paid in lieu 
thereof (g). 

A parson cannot maintain ejectment for glebe land 
after sequestration (/e). 

19. Trustees. 

In allxases in which the trusts are not executed by 
the statute of uses^ the legal estate vests in the trmn 
tees^ and of course in such cases they may maintain 
ejectment. 

{c) Doe d. Hayne ▼• Reifem, IS /Fine, Cro. Car. SOI. 

Salt 96. (/) S and 3 Edw. VI. c. 18. i. IS. 

(i) CameU ▼. Oaveringj Id. (r) l>7er, 116,(»). 

Raym. 789. (h) Doe d. Gfnm^r v. OtarkOt S 

(e) C«. Litt. 159. Baiimin t. Gampb. 447. 



74 OF THB TnXE^ &C. IBT TH& 

The principles^ upon which this doctrine is founded^ 
hftve akeady been discussed (i) ; and it therefore only 
remains to consider a few cases^ in which the trustees 
have been held to take^ or not to take^ the legal 
estate. 

A distinction has been made between a devise to 
a person in trust to pay over the rents and profits to 
another (j), and a devise in trust to permit some other 
person to receive the rents and profits ; the legal estate^ 
in the first case^ being held to be vested in the trustee^ 
and^ in the latter^ in the cestui qne trtist ; though/ t» 
use the words of Sir James Mansfield, G. J. in a re- 
cent case^ ^^ it seems miraculous how such a distmetioii 
became established ; for good sense requires £hat in 
both cases it should be equally a trusty and that tihe 
estate should be executed in the trustee ; — ^for bow can 
a man be said to permit and suffer^ who has no estate^ 
and no power to hinder the cestui que trust from re- 
ceiving {k) } " It has, indeed, in several cases/ been 
argued, that a devise to trustees to receive the rents 
and profits, and pay them over, will not vest the 
legal estate in the trustees, unless something i» re- 
quired of the trustees which renders it necessary that 
they should have an^ interesf' in the laods^ as to pay 
rateaand taxes, &c.; but this doctrine haa not yet 
been sanctioned by any decision of the Courts*; tdiougb 

(0 Ante, SS. Broughian t. Langley, SaUt. 679. 

(J) Shep. Touch. 489. 1 Bq. Gam S. C. 1 Lut 814. BurcheUr. Dm-- 

Mt 383, 384". iSftoptofUlT. Smithy dant, 2 Vent 311. 

Brown, Chan. Cati 7& SUtmlet d. (it) 'D^ d; Leicester r: Biggt^ S 

Lam w Wilton, » T. R« 444i Janei Taunt 109. 113. 
w. Ld. Sa^ and Sele, SVin. Ab. sas* 
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certainly it has happened in all the later cases, that 
the trustees have been required to do other acts, as 
well as pay the rents and profits (Z). 

In cases where it is necesssary for the purposes of 
the trust that the trustees should take the legsl estate, 
it will be held to vest in them, though the devise be, 
that they suffer and permit the cestui que trust to re- 
ceive the rents and profits ; as where the trust was, 
that the trustees should permit txfeme covert to receive 
and take the rents and profits, during her natural life, 
for her sole and separate use, they were held to have 
the legal estate; such construction being necessary 
to give legal effect to the testator's intention to se- 
cure the beneficial interest to the separate use of the 
feme covert (m)," And where lands were conveyed 
to trustees, and their heirs, in trust, that the trustees 
should, with the consent of ./<., sell the inheritance in 
fee, and apply the purchase-money to certain trusts 
mentioned in the deed, with a proviso, that the rents, 
issues, and profits, nntil the sale of the inheritance, 
should he recehed by such person^ and for such uses, 
as they would have been, if the deed had not been 
made, it was held, notwithstanding the proviso, that 
the estate was executed in the trustees immediately, 
even before A. bad given his consent to the sale ; and 
that it was not a mere power of sale anneiLed ta the 
legal estate of the owner (n). 

(0 Joneg ¥. Ld.Sajf mti SOe^ (m)Hartanr. ffarton, 7 T.IL 65% 

S Tin. Ab. 862. Kenriek t. Ld. {n)Keene A. Lord Barony, Dear^- 

Beauelerk, S B. ft P. 175. Doe d. d^ 8 But. S4S» 
MtOcH Y. Ironmonger^ 3EML69aL 
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In like manner where the devise was to A. in trusty 
to permit and suffer the testator's widow to have, hold, 
use, occupy, possess and enjoy the full free and unin- 
terrupted possession and use of all interest of monies 
in the funds, and rents and profits arising from the 
testator's houses, for her natural life, if she should re- 
main unmarried ; and that her receipts for all rents 
&c. with the approbation of any one of the trustees, 
should be good and valid, she providing for and edu- 
cating properly the testator's children, and also pay- 
ing certain annuities ; and in case the widow should 
marry again, then upon certain other trusts ; it was 
held that the use was executed in the devisees in 
trust, and upon this ground, that the testator, having 
made the approbation of the trustees necessary to 
the widow's receipts, shewed that he did not intend to . 
give her a legal estate ; and Gibbs, J. said, '' The 
rule has been misconceived. Though an estate be 
devised to A. and his heirs, to the use of B. and hi» 
heirs, the Courts will not hold it to be an use executed 
unless it appears by the whole will to be the testator'^ 
intent that it should be executed. The Courts wiU 
rather say the use is not executed, because the appro- 
bation of a trustee is made necessary, than that the 
approbation of a trustee is not necessary because the 
use is executed. The very circumstance which is to 
discharge the tenants, is the approbation of one of 
the trustees. ' 1 leave my wife to receive the rents, 
^ provided there is always the controul of one of the 
' trustees upon her receipts.' — The testator, there- 
fore, certainly meant that some controul should be 
exercised^---ftnd what could that controul be, ex* 
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cept they were to exercise it in the character of 
trustees ?"(o). 

Where certain freehold and leasehold premises 
were devised to trustees^ their heirs, &c. ^' to permit 
and suffer the testator's wife to receive and take the 
rents and profits until his son should attain the age of 
twenty-one/' and the will contained also subsequent 
devises of other lands to the same trustees, upon 
trusts clearly not executed by the statute, as for the 
payment of debts, raising portions for younger child- 
ren, &c. and immediately after the last of the dif- 
ferent devises a proviso followed '' that it should be 
lawful for the trustees, and the survivor, at any time 
or times, till all the said lands, &c. devised to them 
shotUd actually become vested in any other person or 
persons, by virtue of the will, or until the same, or 
any part thereof, should be absolutely sold as afore- 
said, to lease the same, or any part thereof," it was 
holden, that the legal estate in the freehold lands con- 
tained in the first devise, vested in the widow, not- 
withstanding that leasehold premises were * con- 
tained in the same devise, (the legal interest in which, 
of course, vested in the trustees), and the subsequent 
leasing power given by the will ; because the leasing 
power either extended to none of the lands contained 
in the first devise, or to such of them only as were 
originally vested in the trustees, (namely, the lease- 
holds), '' the trustees having no controul over the 
lands in the first devise for any purposes of the. testa- 
tw^*s will (py 



(«) Gregory r. ffmdenan, 4 (p) Knight d, PkUUpi r. Smith, 12 
Ta^ftt 778. Salt 455. 
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Where the devise was, that the trastee should pa^ 
unto, or else permit and suffer the testator's niece to 
receive the rents, the legal estate was held to be in 
the niece, because the words " to permit and suffer'^ 
came last ; and in a will, the last words prevail, 
though in a deed the first (9). 

In a case where the devise was, '^ I give and be^ 
queath rny real estates, lands, ^c. and also my personal 
estate, &c. to A. B., upon trust, to the intent that the 
' said J. B., his heirs, &c. shall first dispose of my per- 
sonal estate, or so much thereof as shall be suflBcient 
for that purpose, in payment of my debts, &c. and as 
to all my real estates, wheresoever and whatsoever, 
subject to my debts, and such charge or charges as I 
may now, or at any time or times hereafter, think 
proper to make, I give, devise, and bequeath the same 
to C. D., for the term of his natural Ufe, with re- 
mainder to £. F., &c." it was holden that the legal 
estate was vested in C. D., because an intention that 
the trustees should pay the debts was not apparent 
on the face of the will, and therefore there was no 
reason for giving the legal estate to the trustees (r). 

As the statute of us^s mentions only such persons 
as are seized to the use of others, it has been held not 
to extend to terms of years, or other chattel interests, 
whereof the termor is not seized, but only possessed / 
and therefore, when only a term of years is created^ 

(f ) Doe d. Leicester ▼. Biggs, 8 assigned for their deoMon ms 
Taunt. 109. Mansfield, C. J. in de- given for want of a better, 
lirering the judgment of the Court (r) Kenriek y. Bemteierk, 3 B. 
in this case, said, the reason they & P. 176. 

3 
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whatever the nature of the trusts /may be^ the statute 
does not execute the uses^ but the legal estate always 
veato in the trustees (s). m 

And when a term of this kind is created^ it does 
not cease when the trusts are satisfied^ unless there is 
a proviso to that effect in the deeiJ creating the term ; 
and therefore^ when the deed contains no such pro- 
viso^ the legal estate^ however ancient the term may 
be^ and notwithstanding it may have been assigned to 
attend the inheritance^ will remain outstanding in the 
trustees^ or' their representatives^ until it be surren^ 
dered to the party beneficiaJly interested^ or merge in 
a larger estate (t). 

Copyhold estates also are not comprehended within 
the statute of uses ; because a transmutation of pos- 
session^ by the sole operation of the statute^ without 
the concurrence or permission of the lord^ would be 
an infringement of the lord's rights^ and would tend 
to his prejudice ; and therefore^ if a copyhold be sur- 
rendered to A. to the use of B., the legal estate will 
not be transferred to B., though he would be entitled 
in equity to the rents and profits^ and to call upon A. 
for a surrender of the estate (u). 

It seema to Imve been held^ in the case of Roe d. 
EbraU v. Lavoe {v), that a bona fide lease^ made by 
aa equitable tenant in tail^ will prevent the trustees^ 
in whom the legal estate is vested^ from recovering in 

(») DiUm ▼. Frainey Poph. 70. Purehasert, 3d Edit. 863. 893. 
76. Djer, S6S. Jeok. 844. (n) Co. Cop. i. 64. Giib. Ten, l$S* 

(0 Fide Sugden'9 fendwrt and (v) 1 H. Blk. 446, 
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ejectment against the leasee ; although^ if the lease 
be granted under suspicious circumstances of fraud 
and imposition^ the trustees will not be barred. But^ 
from the more recent decisions^ this principle seems 
to have been much shaken^ and it is now very doubt- 
ful whether^ in any case^ a lease from the cestui que 
trust can be set up against the trustee^ without the 
aid of a court of equity (w). 

The principles upon which the case of GoodtMe d. 
Estwick V. Way was decided^ najnely^ that trustees of 
a term to satisfy creditors^ not having notice of an 
agreement for a lease before the grant of the term, 
may maintain an ejectment against the tenant in pos- 
session under the agreement^ because the lessors of 
the plaintiff were not clearly and unequivocally 
trustees for the defendant^ have likewise been, since 
over-ruled ; and it now seems that an agreement for 
a lease, made before the creation of a trust, will in no 
case, after a proper notice to quit, bar the recovery of 
the trustees in ejectment (oc). 

To obviate the inconveniences which may at times 
arise when an ejectment is brought by a cestui que 
trust, from the operation of the salutary maxim that 
the legal title must prevail, as affecting his situation 
with his trustees, the jury will in particular cases be 
permitted to presume, that a regular surrender has 
been made by the trustees of their estate ; thereby 
clothing the cestui que trust with the legal title, and 



(») Baker y. MMih, 10 Vez. Jr. (or) i T. R. 735. 
S44. 
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enabling him to recover in the action. Tbu9 a sur- 
render "will be presumed if the purposes of the trust- 
estate have been satisfied {x); or if the beneficial 
occupation of the estate by the possessor induces 
a supposition^ that a conveyance of the legal estate 
has been made to the party beneficially interested; 
or when the trust is ft plam one^ and a court of 
equity would compel the trustees to make ft convey- 
ance (y). But this presumption will not be made if 
the surrender be a breach of the trust ; or against 
the owner of the inheritance who is interested in up- 
holding it {z) ; or where the title of the party^ fo^ 
whom the presumptions is required^ is at doubtful 
equity only^ until a court of equity has first declared 
in favour of the equitable title (a) ; nor can the pre- 
sumption be made by the courts where the merits of 
the case would have warranted such presumption at the 
trials if it appear^ upon a special verdict^ or special case 
reserved for their opinion^ that the trust-estate though 
satisfied is still in point of fact outstanding in the 
trustees (6). 

20. Joint Tenant^ Coparcener^ or Tenant in com- 
mon^ against his companion on an actual ouster (c). 

21. Lunatic. 

The ejectment must be brought in the name of the 

(«) Doe d. HadiOH y . SUpie, 2 T. (a) Keene d. Lord Byron y. Deoir^ 

R. 684. dOH^ 8 East 848. 

(y) Doe d. Stfium y. SUdCy 4T. (») GoodttOe d. Jones y, Jonet, 

R. 688. 7 T. R. 43. 

(x) JDoe d. Grohmn y. Seoli, II (c) JnU, 63. 
Baft 47$. 

G 
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lunatic ; for his committee is but a bailiflf^ and has 
no interest in the land {d). 

23. And to these we may add^ that an awards under 
a submission to arbitration^ will give a good title on 
which to maintain this action ; for although the 
award cannot have the operation of conveying the 
hnd^ there is no reason why the defendant may not 
conclude himself^ by his own agreement^ from disput- 
ing the title of the lessor of the plaintiff in ejectment. 
The parties consent that the award of an arbitrator 
chosen by themselves shall be conclusive^ as to the 
right of the land in controversy between them ; and 
this is sttfficient to bind them in the action of eject- 
ment (e). 

(i) Drury T. FUch, Hutt 16. 43 Geo. III. c. 75. 
Cack9 y. Dari^f Hob. 215. Kmpe (e) Doe d. MorrU T. ii«a«er, 
T. PclMer> 8 Wils. ISO. 9ed vUt S ]Uft 15. 
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CHAPTER IV. 



OF THE CASES WHICH REQUIRE AN ACTUAL EN^ 
TRY UPON THE LAND BEFORE EJECTMENT 
BROUGHT. 



fr HEN an entry is required only to complete the 
claimant's tille^ as when a power is reserved to him 
to re-enter for the breach of any condition of a lease^ 
or grants the common consent rule will be suflScient 
to enable him to maintain ejectment^ without any 
actual entry upon the lands in dispute ; but when 
the entry is requisite to r^ut the defendant's title^ 
an actual entry upon them must be made> before the 
action can be supported (a). Such at least is the 
principle laid down by Lord Mansfield; but the ap- 
plication of the latter part of it, is now limited to 
cases where fines with proclamations have been levied, 
for in all other cases the common consent rule to 
confess entry is sufficient ; and it may be doubted 
whether the necessity of an actual entry, even 
when a fine with proclamations has been Tevied, 
does not arise from the. construction given to the 
words of the statute of fines (6), rather than from the 

(a) Per Lord MmuJUU, C. J. I'n 477—64. 
CoQirigkt d. Hare t. Gif^, Doug. (f) 4 Hen. 7. c. 84. 

o2 
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general principle above mentioned. By that statute 
it is enacted^ that^ when a fine is levied with procla- 
mations^ persons^ wishing to avoid such fine^ must 
pursue their title^ claim^ or interest^ by way of action, 
or lawful entry ^ within five years next after their title, 
claim, or interest shall accrue ; or (provided at such 
time they be under any legal disability) within five 
years next after such disability shall cease ; and as the 
action of ejectment was not used, at the time of the 
enactment of this statute, for the trial of titles, the 
word action in it has been interpreted to extend to 
real actions only, and not to comprehend the remedy 
by ejectment. When, therefore, a forfeiture is com- 
mitted by the levying of a fine with proclamations, 
and the reversioner does not resort to a real action, it 
becomes necessary for him, if he mean to take ad- 
vantage of the forfeiture, to have recourse to the 
other method pointed out by the statute, that is to say, 
to make a lawful entry upon the land ; and having 
made the lawful entry, and thereby avoided the fine, 
an ejectment will afterwards lie for the recovery of 
the forfeited lands, in the same manner as if the te- 
nant had forfeited his estate by the breach of any con- 
dition annexed to his grant. 

■ 

This seems to be the true principle upon which an 
actual entry is deemed necessary when a fine with 
proclamations has been levied ; and it is sanctioned 
by all the modern decisions, although a difierent doc- 
trine was formerly maintained. In 1703, it was de- 
clared by all the judges (Price, B. excepted), that, in 
case of a fine, ther$ must he an actual entry ; and 
the two first decisions which are extant aft«r thifk de* 
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claration^ interpret the maxim to extend to fines g^e* 
nerally, whether with or without prcfclamations ; and 
consider the necessity of an entry to arise from the 
puissance of a fine at common law^ and not from the 
provisions of the statute of fines (c). 

It is somewhat singular that neither of these case» 
is noticed in any of the subsequent decisions by which 
they have been over-niled {d) ; although from the su-^ 
periority of the. modern doctrine^ the omission can by 
no means be regretted. It is (to use Lord Mansfietd'a 
words) '^ absurd to entangle men's rights in nets of 
form without meaning; and an ejectment being a 
mere creature of the courts framed for the purpose of 
bringing the right to an examination^ an actual entry 
can be of no service" (e). 

It was in one case held by the Court of King's 
Bench^ at a trial at bar in ejectment^ that where one 
had made an actual entry into the lands before any 
fine was levied^ and brought his ejectment after, and 
laid the demise in the declaration before the time 
of levying the fine^ such entry was sufficient to en- 
title him to a verdict. It is difficult to discover 
the principle of this decision ; for it is evident^ by 
the words of the statute^ that an entry before the 
levying of a fine, cannot atoid a fine afterwards 
levied ; and if it be said that the entry and demise^ 

{e) Berringi0nyr,pMrkhttrtly And, Burr. 1895. J§nkin$ d. Harris r. 
125. S.C. Stran. 1086. S. C. 13 Priichard, 2 Wifi. 45. Doe d. 
Bast 489. Tapner d. Peekkamt. Dmcketi v. JTafft, 9 Ent 17. 
JHerlaU, WiUes, 177. (e) Gooirigki d. Hare t. CaUr, 

(0 Out€$ d. WigfaU t. Brpdon^ Doug^. 477. 85. 

1 
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being before the levying of the fine^ enabled the 
lessor to shew a good title at the time of the demise^ 
and so prevented the defendant from giving the sub- 
sequent fine in evidence^ there seems no reason why 
the same effect should not be produced by simply 
laying the demise before the time of levying the 
fine without making an actual entry> since it is 
clear that an actual entry is never necessary but to 

avoid a fine (/). 

« 

A fine cannot be avoided by entry^ except when 
the person^ who seeks to avoid it^ has a right to enter; 
for if the right of entry be taken away by the fine^ 
and a right of action only remain^ as if the fine ope- 
rate as a discontinuance of the estate^ a real action 
must be resorted to. Such is the case when a fine i» 
levied by a tenant in tail(g). But if a tenant in 
tail first alienate his estate by modes of conveyance 
which transfer only the possession^ and not the right 
of possession^ as by bargain and salc^ lease and re- 
lease, covenant to stand seized^ &c. and the grantee 
be seized by virtue of such conveyance, a fine levied 
afterwards by the tenant in tail, will not operate as a 
discontinuance of the estate-tail ; but the remainder- 
man, or reversioner, after the death of the tenant in 
tail without issue, may enter ; provided his entry be 
made within five years next after his title accrues (A). 

A fine levied by a tenant for life operates as a for- 
feiture of his estate, and divests also the estate of the 

(f) Mwgrwe d. HUtw t. SheO^^ Barr. 704. 
1 WUs. 814. (A) SeyfMur't case, 10 Co. 96. 

ig) Doe d. OiUnU t. HldUheM^ Jnte, 35. 



OF ACTUAL BNTBY. 87 

remainder-man or reversioner^ leaving in him only a 
right of entry. An actual entry mmt^ therefore^ be 
made upon the lands^ in order to avoid such fine^ be- 
fore ejectment can be maintained (%) ; and this entry 
nay be made, and the ejectment brought^ by the party 
next in remainder, either within five years next after 
the time when the proclamations upon the fine are 
completed by reason of the forfeiture, or within five 
years after the natural determination of the preced- 
ing estate. When also there are several remainder- 
men in succession, the laches of one remainder- man 
will not prejudice the others, but each remainder- 
man will be entitled to his right of entry within five 
years after his title accrues, notwithstanding the laches 
of those who have preceded him. But this right can 
only be executed by the original remainder-men and 
reversioners, and will not pass by assignment or 
devise (j). 

When a lessee for years makes a feoffment, and 
then levies a fine to his feoffee, an actual entry is 
necessary to avoid the fine {k), and the reversioner 
may then likewise enter within five years next after 
levying the fine, or within five years next after the 
expiration of the term (Q. 

In a late case where a lessee for years levied a fine 

(0 Doe d. CiMnptre v. Hieks, 7 T. 481. 

R. 4SS. (/) fFMey t. Tanhariy 8 Ler. 

< j) Goodright d. Fawlsr t. For* 58. S. C 1 Vent. 241. S. C. 3ir 

retter^ 8 Eait 55S. T. Rajrm. 819. Fide cent, per 

(k) Hunt ▼. Beume, Salk. 339. CaUine, J. Stowell v. ZeucK, Plow. 

Mndtke eaiee there cited. Pern/ret 374(tf).« Podger"9Cue, 9 Co. 105 

T. fFHtdeer, 2 Vet. 478. (»). 
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with pFOclamations^ after which his lessor^ without 
entering upon the land^ conveyed his reversion to a 
third person^ who brought an ejectment for the for- 
feiture^ Lord Ellenborough, C. J. in delivering the 
judgment of the Court said^ that '^ they could not ind 
any case which established a difference between te- 
nant for life^ and tenant for years, as to the necessity 
of an entry to avoid their estates, in case of a for- 
feiture incurred by the levying of a fine, but an entry 
was necessary against both" (m). From the report 
of this case it does not clearly appear, whether, by 
the entry here spoken of, an actual entry is in- 
tended, or whether the court only meant to say, 
that when a tenant for years levies a fine, his estate 
does not ipso facto cease and determine but con- 
tinues until re-entty, that is to say, until the re- 
versioner brings an ejectment for the forfeiture. The 
latter seems the more reasonable interpretation, as it 
is difficult to discover upon what principle an actual 
entry is more necessary, when a forfeiture is incurred 
by a tenant for years by levying a fine, than when 
the forfeiture arises from the breach of any other 
condition. A fine by a tenant for years is not within 
the provisions of the statute of fines. It does not^ 
like the fine of a tenant for life, divest the estate of 
the reversioner : non-claim does not give effect to it : 
and in fiict from the want of a freehold interest in 
the parties the fine is wholly inoperative (n). But 
the necessity of an actual entry, when a fine is levied^ 
arises only from the operation of the statute of 

(m) Fenn d. Maikews t. Smmriy cited in ffuni t. Bourne^ 1 Salk. 
12 Bait 444. ? 339. 341 , note b. 

(«) 5hcp.Toaclu l^*andSh€ca9et 
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fines^ and is merely for the purpose of revesting the 
estate which the fine has divested^ and therefore 
must be altogether useless in a case not within 
the statute^ and where the estate of the reversioner 
is not affected by the fine. In confirmation also of 
(his interpretation^ it is laid down by Lord Kemfon, ' 
C. J. in Peaceable d. Hamblower v. Bead (o) that 
if a tenant for years levies a fine^ no entry of the 
landlord is necessary^ in order to enable him to 
maintain ejectment at the end of the term ; and in 
a recent case> where a lessee, for the life of his 
lessor^ continued in possession after his lessor's 
death until his own death without payment of 
rentj after which his son took possession^ and having 
liept possession for two years without payment of 
rent^ levied a fine with proclamations^ the court held 
that no entry was necessary to avoid this fine^ and 
Lord EUenborough, C. J. said '' it surely needs not 
much labour to discover^ that if the fine operates 
nothings it cannot require an entry to avoid it*' (p). 

As the possession of one joint tenant, parcener^ or 
tenant in common, is in contemplation of law the 
poesessipn of his companion also (q), a fine levied by 
a joint tenant, parcener, or tenant in common, pre- 
viously to an actual ouster of his con^fianton, will not 
operate to divest his companion's estate ; and, if the 
party so levying the fine afterwards actually oust his 
companion, an ejectment may be maintained against 

(•) 1 Eait. 568-^4. (9) Ford t. Gray, Salk. 285. 

(p) Doe d. BmrreU t. Perkhu, S. C. 6 Mod. 44. Smala t. DuU^ 

SM. & & STL ei 9ide 1 SmumL Hob. ISt. 
319 (c). 
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bim without an actual entry into the lands (r). Iti 
like manner^ if one of two tenants in common of a 
reversion levy a fine of the whole^ an actual entry is 
not necessary by the other tenant to avoid it (s). 

If all the proclamations have not been completed^ 
the fine will only enure as a fine at common law^ and 
no entry will be necessary to avoid it (<)• When 
also a tenant for life does not levy^ but merely ac- 
cepts a fine^ although such acceptance will create a 
forfeiture of his estate {u), yet^ as the person who 
levied the fine had not any estate or interest in the 
lands at the time of levying the fine^ it neither alters 
the estate of the tenant for life^ nor divests the re- 
mainder or reversion^ and consequently no entry is 
necessary to avoid it (v). 

The entry must be made by the party who claims 
the land^ or by some one appointed for him (w) ; 
although if the entry be made by a stranger^ in the 
name of the person who has the rights without any 
previous command from bim^ and he afterwards assent 
to the entry^ within five years after the fine is levied 
such entry will be sufiicient (oc). It*» however^ the 
assent be not given within the five years^ any sub- 
sequent assent will not avail ; for the statute of fines, ' 



(r) Peaceable d. ffomblawer v. (ii) Co. Litt. 259, (a). 

Readj 1 East 568. (v) P^ger'§ caie, 9 Co. 106» (b). 

($) Roe d. Truicott y. Emot, Green y. Praude, I Uod. 111. S.C. 

1 S. & B. 85. 1 Vent 857, 8. 

(t) Doe d. Duckett ▼. WatU^ (w) Co. Litt 258, (a). 

9 East 17. ted vide Tanner d. Peck- (x) Co. Litt 245, (a). FUcUi t. 

ham y.JierloU^ Willei, 177. Adaim^ Stran. 1128. 
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being made for the purposes of repose and tran- 
qaillity, is always taken strictly (y). 

But a guardian by nurture^ or in socage^ may enter 
in the name of his ward^ without any command or as- 
sent^ and such entry* shall save his right. So also the 
remainder-man^ or reversioner^ or lord of a copyhold, 
may ^nter in the name of the tenant for life^ years^ or 
copyholder ; or these particular tenants in the name 
of the reversioner, or remainder-man, or the lord, 
without any command or assent^ on account of the 
privity between these persons (ie)\ So likewise an 
entry by a cestui que trust will be sufficient (a). 

When one joint tenant^ tenant in common^ or par- 
cener, enters generally into lands, it will be sufficient 
to avoid the effect of a fine as to his companion, from 
the principle before mentioned, that the possession of 
one joint tenant, tenant in common, or parcener, is 
the possession of his companion also (6). 

With respect to the mode of making the entry, it 
roust be upon the lands comprised in the fine ; for an 
entry into other lands, claiming those comprised in 
the fine, will not be sufficient (e). Thus where, a 
fine having been levied, the lessor of the plaintiff 
proved that at the gate of the house in question, he 
said to the tenant, that he was heir to the house and 

(jf) P9Uard^.LutireU,To^A0S. (a) Gree t. R§ney 1 Lord IU7- 

S.€. Moore, 450. Auiley\ case, mond, 716. 

Moore, 457. Ptf^ff^'" ^>Ct ^ (^o* (ft) Brook. Ab. £fi/r0 Con. 37. 

i06,(«). AuOeyy. P§Uard, Cro. 1 Roll. Abr. 740. Doe d. GiU r, 

UiK. 561. ^ar$on, 6 East. 173. 

(s) Podger'9 case, 9 €0. 106, (c) Focm t. SaHihity^ Hard. 

(«). 400. 
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land^ and forbad him to pay more rent to the defend^ 
ant^ but did not enter into the house when he made 
the demand^ it was agreed that the claim at the gate 
was not sufficient; but as it appeared that there was 
a court before the house which belonged to it^ and 
that though the claim was at the gate^ yet that it has 
on the land, and not in the street, the claim was 
holden good (d). But if a person be prevented by 
force^ or violence^ from entering on the lands whereof 
a fine has been levied, he must then make his claim 
as near the land as he can ; which in that case will 
be as effectual as if he had made an actual entry (e). 

When all the lands lie in one county, the party 
may enter into any part of them, making a declara* 
tion in the name of the whole ; but if the lands lie in 
different counties, there must be separate entries for 
the several counties (/). The entry must also be 
made animo clamandi, with an intention of claiming 
the freehold against the fine (g) ; and therefore when^ 
upon a special verdict in ejectment, it was found 
that a fine had been levied of the premises, and that 
the lessor of the plaintiff* entered upon the premises 
with intent to make the demise in the declaration 
mentioned, but not for the purpose of avoiding the 
fine, it was held that subh entry was not sufficient (A). 

By the statute 4 Anne, c. 16. s. 16. it is enacted^ 
that no claim, or entry, to be made upon any lands, 

(i) Anon. Skin. 412. (h) Berringtond.DormerY.Park' 

(e) Litt 8. 419. Co. Litt 853 (b). hurst, And. 185. S. C. Stran. 1086. 

if) Litt. t. 417. S. C. Willcs, 827. 3. C. IS Bart. 489» 
(ff) Clarke r.PhifUp$i lVenU42* 
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&c. shall be of any force to avoid a fine levied with 
proclamations according to the statute^ or a sufficient 
entry within the statute of limitations, unless upon 
such entry or claim, an actidn be commenced within 
one year after the making of such entry or claim, 
and prosecuted with effect; and therefore, if the 
claimant fail in the ejectment brought in consequence 
of the entry, and have not time to commence a second 
ejectment within twelve months after the making of 
the entry, a second entry must be made. But, if the 
actual entry be once made, and the claimant proceed 
to execution in an ejectment brought thereon, it 
seems clear that the fine is totally avoided, and that 
no second entry will be necessary, if he be afterwards 
turned out of possession, by the wrong-doer who 
levied the fine; for the fine being once avoided 
shall be void for ever (t). 

It has been questioned whether an actual entry is 
not necessary to prevent the operation of the statute 
of limitations (Jc) ; but it seems quite clear, from the 
whole current of authorities, that no entry is neces* 
sary if the action be commenced within the twenty 
years. If, however, the twenty years be near ex- 
piring before an ejectment is brought, it will be pru- 
dent to make an actual entry ; for it seems, that if an 
actual entry be made before the expiration of the 
twenty years, an ejectment may be brought at any 
time within twelve months after the entry, although the 
twenty years should in the mean while have expired ; 

(0 SiaweUy.Zouchy Plowd.S53. (Jc) Goodiighi d. Harer, CaUr, 
366. Doug. 477. 485, (fi. 1.) 
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and also that if the lessor of the plaintiff fail in his 
first ejectment^ whether brought within the twenty 
years or after^ he may^ from the provisions of the 
statute of Anne before mentioned^ bring a second, 
provided this second ejectment be likewise brought 
within a year after the entry is made ; whereas, if an 
ejectment be brought without an actual entry, and the 
claimant fail in it, and, before another ejectment can 
be brought, the twenty years expire, he will be en- 
tirely barred of this remedy; because the entry which 
is confessed by the defendant in the first ejectment be- 
ing only a fictitious entry, and the second ejectment 
being a new action, and not a continuance of the first, 
it amounts to the same thing as if no entry had been 
confessed, or no ejectment had been brought until 
after the expiration of the twenty years. 
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CHAPTER V. 



OF THE ACTION OF EJECTMENT AS BETWEEN 

LANDLORD AND TENANT. 



JLHE modern action of ejectment is not confined^ in 
its beneficial effects^ solely to the trial of disputed 
titles. It is also the common remedy for landlords^ on 
the determination of tenancies^ to recover the posses- 
sion of their lands from refractory tenants ; and it 
therefore properly belongs to this treatise, to enquire 
into the several relations of landlord and tenant with 
regard to this remedy, and to point out the different 
ways by which the tenant's title to the possession 
may be determined, and the right of entry in the 
landlord accrue. 

A tenancy may be determined in three several 
ways ; first, by the effluxion of time, or the happen- 
ing of a particular event ; secondly, by a notice, from 
the landlord to the tenant, to deliver up the posses- 
sion, or vice versa; and thirdly, by a l)reach on the 
part of the tenant of any condition of his tenancy, as 
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by the non-payment of rent^ or the non-performance 
of a covenant. 

No comments are necessary upon the first of these 
divisions; it is sufficient to say generally^ that^ when 
the time expires^ or the particular event happens^ the 
tenancy is at once determined; and that the landlord 
may immediately maintain an ejectment to recover 
his possession^ without giving any previous notice 
to the tenant (a\ 

The cases comprised in the second division must be 
treated of more fully; and^ to understand perfectly 
the principles upon which they have been decided^ it 
will be necessary to give a short history of that species 
of tenancy^ now called a tenancy from year to year. 

It has already been observed^ that untH the reign 
of King Henry VII., even a tenant, having a lease of 
knds for a definite period, had not a fiill cjid com- 
plete remedy when ousted of his possession. The 
tenants, who during those times occupied lands wtdi- 
out any specific grant, held them by a &r inore pre-* 
carious tenure. A general occupation of lands, that is 
to say, a holding of the lands of attotber without aoy 
certain or determinable estate being limited therein, was 
then considered as a holding at the will and pleasure 
of the owner of the land ; and the tenant was liable 
to be ejected, at any moment, by the simple determi- 
.nation of bis landlord's will. But the same enlight- 
ened policy, which secured to lessees for years the 

(«) Rm d. AnAnr v« Waii, t H. BDc 97. 
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complete possession of their terms, soon extended 
itself also to those general holdings, then called 
tenancies at will; and in the reign of King Henry 
VIII. (6), we find it holden by the courts, that a gene- 
ral occupation should be considered to be an occupa- 
•tion from year to year; and that a person so holding 
should not be ejected from his lands, without a rea- 
sonable notice from his landlord to relinquish the 
possession. It was also at the same time settled, that 
this reasonable notice should be a notice for half a 
year, expiring at the end of the tenancy ; because 
otherwise, a notice, reasonable as to duration might 
be given, which would notwithstanding operate 
greatly* to the prejudice of the tenant, by ejecting 
him from his lands, immediately before the harvest, 
or other valuable period of the year : and this rule 
has remained unaltered to the present day, except 
where a diiferent time is established, either by express 
agreement, or immemorial custom. 

A general occupation of land now therefore enures 
as a tenancy frdm year to j/ear, determinable, and ne-* 
cessarily determinable (c), by a regular notice to quitj 
and a holding merely at the will of the landlord, ac- 
cording to the ancient meaning of the term, is an 
estate unknown in modern times (d), unless when 
created by express agreement between the parties (e). 
There is indeed an implied modern tenure denomi- 
nated* a tenancy at will, but it differs' materially from 

4 

(») IS Hen. Vm. 15, (b). Ban- 1603—9. 

(c) D0e d. Warner t. Brown^ 8 (e) Rickardsan t. LengrUlge^ 4 

Xast. 165. Taunt. 128. 
^ (<0 Timmim y» Rawlhuon, S 

H 
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the old tenancy so called^ and in trath is scarcely dis- 
tinguishable from a mere permissive occupation of the 
land^ independent of the relationship of landlord and 
tenant. This kind of tenancy arises^ when the party 
is in possession of the premises with the privity (/) 
and consent of the owner^ no express tenancy having 
been created^ and no act having been done by the 
owner impliedly acknowledging such party as his 
tenant. As where he has been let into possession pend- 
ing a treaty for a purchase or a lease (g), or under 
a lease or which is void (A), or where having been 
tenant for a tern which has expired, he continues in 
possession negociating for a new one (t). In aH these 
and the like cases, it is holden that the party being 
lawfully in possession, cannot be ejected until such 
lawful possession is determined, either by demand of 
possession, breaking off the treaty, or otherwise, and 
the party is called a tenant at will ; but in any of these 
cases if the landlord receive rent whilst the party is 
so in possession, or do any other act amounting to an 
acknowledgment of a subsisting tenancy, a tenancy 
from year to year will be created thereby (k). 



It is singular that we do not find in the old authori- 
ties, any decisions rdative to notices to quit, although 



(/) Defe d. Kudght y. Qidgley, 9 
£ampb. 505^ R^hl d. Lewis t. 
Beard, 13 East. 810. Hegau y. 
Johnson^ 2 Taunt. 14S^ Doe d. 
Leeson y. Sayer, 3 Canipb. 8. 

(g) GoodiiOe d. GaUoway y. Her- 
heti, 4 T. R. 680. Dife d. JVamer 
T. Browne^ 8 East. 165. 

\fi) Doe d. Hollingswofih y. Sien- 



neit, 2 E^. 717. 

(t) Denn d. Brune y. RswUnSy lO 
East S6 1 . Doe d. Foley y. WUsouy 
II East. 56. 

(*) Doe d. Higge y. BelJ, 5 T.B* 
47 1 . Cfatfton y. Blafcey, 8 T. R. 3. 
Thunder d. Weaver y. B^eher, 9 
East 449, 451. Doe d. Warner 9, 
Browne^ 8 East. 165« 
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ttie practice of giving them has been so long esta* 
blishecl; but during the last fifty years they have 
become objects of considerable attention to our courts^ 
and there is now *ao difficulty in reducing their requi*- 
sites to a clear and satisfactory system. 

In considering the uses and requisites of the notice 
to quit, our first inquiry will be directed to those par* 
ticular cases in which implied tenancies from year to 
year are created^ although the direct relationship of 
landlord and tenant does not exist; we shall then 
consider by vvhom^ and to whom, the notice should be 
given ; then proceed to the form of the notice^ and 
the particular times required^ in certain cases^ for 
its expiration ; and lastly point out the means by which 
the notice may be waived* 

No tenancy from year to year exists between a 
mortgagor and his mortgagee; but the mortgagee ^ 
may maintain an cgectment against the mortgagor^ 
after the forfeiture of the mortgage, without any pre* 
vious notice to quit the premises (/) : and the princi- 
ple of this seems to be, not that the mortgagor is . 
tenant at will to the mortgagee after the forfeiture ; 
but that he is then acting as a kind of trustee to the 
mortgagee, subject to have his authority concluded at 
the mortgagee's pleasure (m). 

The under lessees of the mortgagor are also liable 
te be ejected without any notice, provided they have 
been let into possession by the mortgagor, subsequent 
to the mortgage, and without the privity of the mort- 

(0 Birch T. Right J 1 T. R. 378. 83. (m) Moi9 v. G^im^re, Doug. 879. 89. 

h2 
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gsigee, whether they hold as tenants from year to year, 
or by leases executed after the date of the mortgage. 
But if a lease be granted by a mortgagor with the 
concurrence of the mortgagee, olr if a mortgagee, 
with knowledge that the mortgagor has granted a 
lease, encourage the tenant to lay out money tipoa 
the premises^ it may admit of doubt whether by such 
conduct the mortgagee has not confirmed the lease, 
or so far at least acknowledged the lessee as his tenant, 
as to render a notice to quit necessary before he can 
maintain ejectment against him {n). With respect 
to tenancies created prior to the mortgage, the situa- 
tion of the mortgagee is of course the same^ as that 
of the mortgagor before the mortgage was made (o). 

The assignees of the mortgagee have also the like 
privileges with regard to under-tenants; and the 
right of an assignee to maintain ejectment without 
a notice to quit, will not be taken away by a tenancy 
created prior to the assignment, provided such tenancy 
commenced subsequently to the date of the mortgage, 
and continued unacknowledged by the mortgagee (p). 

When a party has obtained possession of premises 
belonging to another, and the owner does any act 
from which a jury may infer that he intends to ac- 
knowledge him as his tenant, a tenancy from year to 
year is created by such act, and the party will be 

(n) Doe d. Sheppard t. AUeny 3 FFright, 1 T. R. 378. Doe d. Shep- 

Taunt. 78. pard v. yiUeH^ S Taunt 78. 

{o) fVarru d. Keech t. HaU^ (p) Thunder d. FFeavcr J, Bekher^ 

Doug. 21. Thunder d. Weaver t. S Saflt 4f9. 
Bekhn^ 3 £a«t 449. Birch t. 
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entitled to a regular notice to quit before he can be 
ejected. Thus^ if a landlord suffer his tenant to con- 
tinue in possession after the expiration of his iease^ 
and receive rent from him accruing subsequently to ^ 
the period of such expiration^ he becomes thereby ' 
his tenant from year to year upon the conditions of i 
the original lease. So also^ if a tenant for life make ^ 
a lease^ void against the remainder man^ and the lessee 
enter^ and then the tenant for life die^ if the remain- 
der man receive rent from such lessee^ accruing sub- 
sequently to the death of the tenant for life^ such 
receipt of rent^ although it will not amount to a 
confirmation of the lease^ will be sufficient (if the 
rent be adequate to the value of the premises {q) ) to 
establish a tenancy from year to year^ upon the terms 
of \i, between the remainder man and the lessee : and 
it will be iio answer for the remainder man^ that 
he was ignorant of his title when he received the 
rent^ for it is more reasonable that the remainder 
man^ who ought to have looked into his title^ should be 
bound by his own act^ than that the lessee should be 
prejudiced by his ignorance (r). In like manner^ 
when a party is let into possession under a lease void 
by the statute of frauds {s), payment and receipt of 
rent will not establish the lease^ but it will create a 
tenancy from year to year^ regulated by its covenants 
and conditions {t). The same principle also holds if 
the party come into possession under an agreement or 

(4) Doe d. Brvne t. PrideauXy Wan$^ 7 T.R. 83. 

10 East. 158. Denn d. Brune T. {s) 29 Car. 2. c. 3. 

RowUnM^ 10 East 261. (t) Doe d. Rigse ▼. BeU, 5 T. R. 

(r) Roe d. Jordmn t. Ward, 1 471. Cto^fon t. J3/aAr<y, 8 T. R. 3. 
JL Black. 97. Doe d. Martin t. 
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lease^ invalid from any other circumstance : as where 
the party held under an agreement that the lessee 
should pay a certain rent^ and that the lessor should 
not turn out the lessee so lon^ as the rent was duly 
paid quarterly^ and the lessee did not expose to sale 
or sell any article that might be injurious to the lessor 
in his business^ which agreement was invalid, inas* 
much as it would (if the tenant complied with the 
terms thereof) operate as an estate for life, which 
can only be created by deed, as a • feoffment or con- 
veyance to uses, yet the lessee having been let into 
possession, and rent having been paid and received, a 
tenancy from year to year was created thereby (m). 

The same rule prevails when a party is let into pos- 
session under a valid agreement for a future lease. 
As no interest in the land passes under such an agree-* 
ment, no tenancy is created thereby; but the party 
being let into possession, and rent being paid and re-^ 
ceived, he becomes, as in the cases already nientioned^ 
It tenant from year to year. 

It is frequently difficult to determine, from the 
words of an instrument, whether it will operate as a 
lease, or only as an agreement for one, and it may be 
therefore useful, although the subject does not strictly 
fall within the limits of this treatise, shortly to consi- 
der the points which have arisen in cases of this 
description « 

Formerly, when an agreement contained words of 
present demise, it was held to amount to an absolute 

(If) Doc d. ffarn^r t. Browne^ 8 East 16$, 
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lease, although covenants were added prospective of 
some farther act to be done, such covenants being 
construed to be merely in further assurance. As 
where, before the statute of frauds, a party said 
" you shall have a lease of my lands in D. for 
twenty-one years, paying therefore lOs. per annum, 
make a lease in writing and I will seal it;" this 
was held a good lease by parol, and the making 
of it in writing was but a further assurance (to). 
So also, and for a similar reason, the words doth 
let in articles of agreement, have been held a 
present demise, although there was a further cove- 
nant ^^ that a lease should be made and sealed, accord- 
ing to the effect of the articles, before the feast of All 
Saints next ensuing*' (x). But a different principle 
now prevails. The intention of the parties is alone 
considered, and, to use the words of Lord Ch. B. 
Gilbert, " if the most proper form of words of leas- 
ing are made use of, yet if upon the whole there 
appears no such intent, but that the instrument is 
only preparatory and relative to a future lease to be 
made, the law will rather do violence to the words, 
than break through the intent of the parties, by con- 
struing a present lease, when the intent was mani- 
festly otherwise."(y) Thus, where articles were drawn 
up as follows, " A. doth demise his close to S. to 
have it for forty years," and a rent was reserved with 
a clause of distress, upon which articles a memorandum 
was also written ^' that the articles were to be ordered 
by counsel of both parties, according to the due form 

(tr) JfaXdon'i caie, Cro. Eliz.SS. (p) Bac. Ab. tit. Leases 164.— 
(jf) Harrington v. /fwff, Cro. Baxter d. AbrahaU T. Browne^ 
Eliz. 486.— Noy. 57. 2 Black. 973—4. 
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of law^" it was ruled that the articles were not a suf-- 
ficient lease (s). So where the words were " A. doth 
agree to let^ and B. agrees to take/' for a certain term 
at a certain rent^ all his estates^ the said B. to enter upon 
the premises immediatehf , and it was further agreed 
that leases with the usual covenants should be made and 
executed by a certain date ; the stipulation that leases 
should be so drawn^ was held to shew plainly that it 
was not the intention of the' parties that such agree- 
ment^ although containing words of present demise^ 
should operate as a lease^ but only to give the de- 
fendant a right to the immediate possession till a 
lease could be drawn {a). So also where^ upon an 
agreement stamp^ A. agreed to demise and let certain 
copyhold premises for a certain term at a certain rent^ 
^tlA further undertook to procure a licence to let such 
premises^ the court held, that the instrument was an 
executory agreement only, for two reasons ; first, be- 
cause if it were held to be a lease, a forfeiture would 
be incurred, which would be contrary to the intent 
of the parties^ who had cautiously guarded against it, 
by the insertion of a covenant that a license to lease 
should be procured from the lord; and, secondly^ 
because the stamp was conformable to the nature of 
an agreement for a lease, and not adapted to an ab- 
solute lease (6). So also where the words were " that 
the said mills he shall hold and enjoy, and I engage 
to give a lease in for a certain term," &c. it was ruled 
that the words '' shall hold and enjoy'* would have 
operated as words of present demise^ if they had not 

(«) Sturgiony.Paxnier,'So^AiB. (*) Doe d. Coore t. Clare, »T. 
(a) GoodHtle d. EUwUk y. Watfy R. 739. 
1 T. R. 735, 
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teen controuled by those which followed (c). So also 
where the words were " agreed this day to let my 
house to B.'* for a certain term, '^ a clause to be 
added in the lease to give my son a power/' &c. it was 
considered to be manifest from the latter words, that 
a future instrument of demise was contemplated {d). 
And in a late case where, in an instrument which 
contained words of present demise, there was no direct 
reference to any future lease^ but it appeared, upon 
taking the whole instrument together,, that a future 
lease was intended, the same rule of construction 
prevailed. In this latter case the agreement was ^^ A. 
agrees to let to B. all his farm, &c. (except three 
pieces of land) to hold for twenty-one years, deter-^ 
minable at the end of the first fourteen, at the yearly 
rent of 26Z. payable, &c. and at and under all other 
usual and customary covenants and agreements, as 
between landlord and tenant where the premises are 
Situate : — A. to allow a proportionate part of the rent^ 
for the three pieces of land above excepted;" and 
the court held that it amounted only to an agree^ 
ment for a lease for the following reasons : because 
'' at the yearly rent, &c/' and '^ at and under all 
usual covenants, &c/' is not the language in which 
a lawyer would introduce- into a lease the technical, 
covenant for further assurance, but contemplates the 
entire making of an original lease; and because 
no landlord or tenant of common sense would enter 
on a term for twenty-one years, without ascer* 
taining what were the terms on the one side and the 
other, by which they were to be bound for that period^ 

(c) Roe d. Jaeksonx. Mhkumery (d) Doe d. Bromfield v. Smith, 
5T.R.163. 6 East 530. 
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and what was to be the rent apportioned for the ex* 
cepted premises (e). But where an instrument^ upon 
an agreement stamp was as follows^ '^ A. agrees to 
let^ and B. agrees to take^ all that land^ &c. for the 
term of sixty-one years from Lady-day next, at the 
yearly rent of 120/. : and for and in consideration 
of a lease to be granted by the said A. for the said 
term of years, the said B. agrees to expend 2000/. in 
building within four years five houses of a third class 
of building ; and the said A. agrees to grant a lease 
or leases of the said land^ as soon as the said houses 
are covered in^ and the said B. agrees to take such 
lease or leases^ and execute a counterpart or counter* 
parts thereof i^-^this agreement to be considered bind- 
ing till one fully prepared can be produced ; '* the 
court held the same to be a lease^ considering it to 
be the intention of the parties^ that the tenant^ who 
was to expend so much capital upon the premises 
within the first four years of the term^ should have 
a present legal interest in the term^ which was to bo 
binding upon both parties ; although when a certain 
progress was made in the buildings^ a more formal 
lease or leases^ in which perhaps the premises might 
be more particularly described for the convenience 
of underletting or assigning^ might be executed (/). 
So also where the instrument was '' A. agrees to let^ 
and also upon demand to execute^ to B. a lease of 
certain lands^ and B. agrees to take^ and upon demand 
to execute^ a counterpart of a lease of the said lands 
for a certain term at a certain rent ; the lease to con- 
tain the usual covenants^ and the agreement to bind 

(t) Morgan d. Dowding t, BU- (/) Pocle t. Bcnttey^ IS East 
$eU^ 3 Taunt 6j, 168, 

3 
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until the said lease be made and executed^ &c/' it 
was held to be a present demise ; and that the agree- 
ment for a future lease^ with further covenants^ was 
for the better security of the parties (g-). 

But to return to the subject of implied tenancies 
from year to year. In all the' cases already men^l /' 
tionedj the mode of acknowledging the tenancy was ; 
by the payment and receipt of rent^ which indeed is the 
common evidence in cases of this nature. But the 
intention to create such a tenancy may be inferred . ' 
from other circumstances. Thus^ where lands de« ^ 
scended to an infant^ with respect to whom the te^ 
nant in possession was a trespasser, and an ejectment v 
was brought on the demise of the infant^ and compro- 
mised by his attorney upon certain terms, one of 
which was, that the tenant should attorn to the infant^ 
it was ruled by Lord Kenyon, C. J. at Nisi Prius, 
upon a second ejectment being brought by the in- 
fant, when he attained his full age, that although the 
infant was no party to the agreement, nor had con<* 
firmed it, nor received rent since he came of age, yet 
that such agreement, having been entered into, with- 
out fraud or collusion, after an ejectment brought 
at his suit, had, by his acquiescence therein, esta- 
blished the defendant's title as against himself, and 
created a new tenancy, which could only be deter** 
mined by a notice to quit (A). So also where a feme 
covert lived many years separated from her husband^ 
and during that time received to her separate use the 

(e) Doe d. fFallefr v, Grova, 1$ (h) Doe d. JiMcr v. Noden, ^' 
East 1^44,. Esp. 5?9, 
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rents of certain lands^ which came to her by devise 
after separation^ it was presumed^ that she received the 
rents by her husband's authority^ and held, that a 
notice to quit must be given by him before he could 
maintain ejectment (i). 

s 

I But it is necessary that some act of acknowledge 
/ ment should take place ; a mere permission by the 
, owner to occupy the premises will not be sufficient^ 
under any circumstances^ to create a tenancy requir- 
ing a notice to quit, although, in some instances, as 

« 

we have already remarked^ it may create a tenancy at 
will (A). 

Thus, where the party was let into possession, un- 
der an agreement for the purchase of the land, anti 
had possession formally given to him, and paid part 
of the purchase money, the court held, that the 
premises might be recovered in ejectment^ upon a 
demand of possession, without any notice to quit - {V). 
And where the vendor of a term, after payment of 
pa^t of the purchase money, let the purchaser into 
possession upon an agreement, that he (the purchaser) 
should have possession of the premises until a given 
day, paying the reserved rent in the meanwhile, and 
that if he should not pay the residue of the purchase 
money on that day, he should forfeit the instalments 
already paid, and not be entitled to an assignment of 
the lease ; it was held that the vendor might maintain 

(i) Doe d. Leicester t. Biggt^ 1 (i) Right d. Lewii t. Beardf IS 
Taunt S67. Bait. «10. 

(k) Jtae, 97, 9S. 
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ejectment without notice to quit, or even demand of 
possession, the purchaser having failed to complete 
the purchase at the appointed day. (m) So also where 
the party took possession under an agreement, that 
the owner would, by indenture, demise, &c. this was 
holden to be a mere permissive occupation. Until the 
execution of the indenture (n). And where a man, 
having obtained possession of a house without the 
landlord's privity, afterwards entered into a negocia-t 
tion with him for a lease, which failed, the same rule 
of construction prevailed (o). In like manner, where 
a tenant^ whose lease had expired, continued in pos* 
session, pending a treaty for a further lease^ no te- 
nancy firom year to year was created by such pos- 
session and negociation, although it vras held, that the 
landlord had so far thereby acknowledged the de- 
fendant as his tenant, as to preclude him from re- 
covering in ejectment, upon a demise anterior to the 
termination of the treaty (p). When, also, a party is 
admitted into possession under an invalid lease or 
agreement, no notice to quit is necessary, until the 
landlord has acknowledged the tenancy, although, in 
these cases, also, the party becomes tenant at will to 
the landlord, and cannot be ejected until the landlord 
has demanded possession, or in some other manner 
determined the will (9)^ 

(m) Doe d. LecMon t« Sayety 3 (q) Goodtitle d. Herbert y. Gal- 

Campb. 8. loway, 4 T. R. 660, Clayton y. 

(n) Began y. Johnson^ 2 Taunt. Blakey, S T. B. S. ITiunder d. 

148. Weaver y. Belcher, 3 East 440. 

(o) Doe d. Kmghi y. Quigley, 451. Doe d. Warner y. Browne ^ 

i Campb. Mi. 8 Bast 10i. 

(p) Doe d. HolUng9Worth y. 
StenneUy2j^^.1\9. 
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As however the implied tenancies from year to 
year here treated of, depend wholly upon the pre- 
sumption^ that it was the intention of the parties to 
create them, evidence may always be received to re- 
but such presumption, and shew their real meaning. 
Thus, where a remainder-man, on the death of the 
tenant for life, gave notice to the tenant in possession 
under a lease, granted by the tenant for life, but void 
against the remainder-man, to quit at the end of six 
months, and subsequently to the giving of the notice, 
but before its expiration, received a quarter's rent, 
accruing after the death of the tenant for life, it was 
ruled by Blackstone, J., that the previous notice to 
quit rebutted the presumption of a tenancy from 
year to year, raised by the acceptance of the rent (r). 
So also where the rent is not paid, and received, as 
between landlord and tenant, but upon some other 
( consideration, no tenancy from year to year will be 
created, nor will a notice to quit be necessary. The 
payment of a customary rent for copyhold premises, 
has been held to be a payment of this nature ; and, if 
the tenant hold such premises by a title or tenure^ 
which is not supported by the custom of the manor, 
the receipt of the quit-rent from him by the lord will 
not create a tenancy from year to year («). 

iTpon the same principle, where a tenant in tail re- 
ceived an ancient rent, which was but trifling when 
compared with the real value of the premises, and 
which had been reserved under a void lease granted 

(r) Sykes d. MurgatoydY, , (t) Right d. Deart qf WtU$ Vr 

cited in Right d. Fowler t. Darhy^ Bawderff S East, SM« 
IT.R. 161. 
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by the tenant for life under a power^ upon a special 
case reserved for the opinion of the Court of King's 
Bench^ they intimated that a jury should be strongly 
advised not to imply a tenancy from year to year from 
such payment and receipt (t), although^ in a subse- 
quent case upon the same title^ they were of opinion 
that it amounted to an acknowledgment of a tenancy 
at will (u). 

If the tenant set his landlord at defiance^ and do 
any act disclaiming to hold of him as tenant^ as^ for 
instance^ if he attorn to some other person^ no notice 
to quit will be necessary; for^ in such case> the land- 
lord may treat him as a trespasser (w). It has^ how- 
ever been held that a refusal to pay rent to a devisee 
under a contested wilL accompanied with a declara- 
tion that he (the tenant) was ready to pay the rent 
to any person who was entitled to receive it, was not 
a disavowal sufficient to dispense with the necessity of 
a regular notice (x). 

When a tenant from year to year dies, his interest 
in the land vests in his personal representative, who 
will continue to hold the premises upon the same terms 
as the original tenant, and be entitled to the same 
notice to quit (y). If, however, by the terms of the 
agreement, no interest vests in the representative, no 
notice to quit can be necessary. Thus where A. agreed 

(0 Rce d. Bruner. PrideauXy 10 (x) J)^e A:TVUliam$ v. Pa$qwUi^ 

East 15S. Peake's R. 196. 

(ii) Daui d. Brune t. Rawlins, (y) Doe d. Shore v. Porter, % 

10 East. SOI. T.R. IS. 

(w) B. N. P. 96- . 
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to demise a house to B,, during the joint lives of A. 
and B,, and B. entered in pursuance of the agree- 
ment^ and before any lease was executed^ died, after 
which jB.'s executor took possession of the house ; it 
was held that A. might maintain ejectment against the 
executor without notice to quit^ because the death of 
B. determined his interest^ and consequently no inter- 
est vested in the executor. The court were also of 
opinion that the case would have been the same if the 
lease had been executed (z). 

In like manner the situation of a tenant from year 
to year remains unaltered, notwithstanding the death 
of the landlord^ and he will be entitled to his regular 

4 

notice to quit^ whether the lands descend to the heir 
(although such heir be a minor, (a) ) or pass to the 
personal representative^ or devisee^ of the deceased. 

We are next to consider the persons by whom^ and 
to whom^ the notice to quit is to be given. 

The notice to quit must be given by the person in- 
terested in the premises^ or his authorized agent ; and 
such agent must be clothed with his power to give 
the notice^ at the time when the notice is given ; a 
subsequent assent on the part of the landlord being 
not sufficient to establish by relation a notice^ given in 
the first instance without his authority. And this 
principle is founded in reason and good sense, f(9r as 
the tenant is to- act upon the notice at the time it is 
given to him^ it ought to be such an one as he may 

(«) Doe d. Br0mjiel4 v. Smithy 6 (a) Jliaddm d. BfOur ▼• WhUe, 2 
EatUSSO. T.R. IW. 
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act upon with security } and if an authority by relation 
were sufficient^ the situation of the tenant must re- 
main doubtful^ until the ratification or disavowal of the 
principals and he would thereby sustain a manifest 
injustice (63. 

When also two or more persons are interested in 
the premises^ a notice to quit given by one^ on behalf 
of himself and co-tenants^ will be valid only as far as 
bis own share is concerned (c)^ unless he was acting at 
the time under the authority of the other parties men- 
tioned in the notice. And this rule holds notwith- 
standing that the parties are interested as joint tenants; 
for the rule of law^ that every act of one joint tenant^ 
which is for the benefit of his co-joint-tenant, shall 
bind him^ does not apply^ inasmuch as it cannot be 
predicated tbut the determination of a tenancy is for 
his benefit (6). But where several parties are so in- 
terested^ as many of them as give notices may recover 
their respective shares (c)^ although the others do not 
join^ unless indeed by the conditions of the tenancy^ 
it is rendered necessary for all the parties to concur in 
the notice^ in which case a notice given by some of 
the joint tenants^ without the junction or authority of 
theinr companions^ will be altogether invalid (6). 

The steward of a corporation may give a notice to 
quit^ withoot a power under the corporation seal f<>r 
so doing; and if the corporation afterwards bring an 

(^ highi d. FMier t. Cuthett, 5 (c) D0e d. ffha^man y. Chaplin, 
Eaft49l. 3 Taunt 120. 

I 
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ejectment upon such notice^ it will not be necessary 
to give any other evidence of his authority, than 
that be is steward ; for the corporation by bringing the 
ejectment shew that they authorize and adopt the 
act of their officer (/). 

A receiver appointed by the Court of Chancery, 
with a power to let the lands, is an agent sufficiently 
authorised to give a notice to quit ; for if he have an 
authority to let, he must be taken to have a power of 
determining the letting, as he must determine for hovf 
long he will let (g). 

Where a lease contained a proviso, that if either of 
the parties should be desirous to determine it in seven 
or fourteen years, it should be lawful for either of 
them, hia executors, or administrators, so to do upon 
twelve months* notice to the other of them, his heirs, 
executors, or administrators, it was considered that 
the words executors, or administrators, were put for 
representatives in general, and that a notice might 
be given by an assignee of either party, or by the 
heir, or devisee, as well as by the parties themselves, 
their executors, or administrators ; because, other- 
wise, in case of an assignment, or devise, the right of 
determining the term would be taken from the per- 
A)ns interested in it, and given to a mere stranger, 
having no interest therein (h). But, where the de* 

(/) lioed. Dean of Rochester t. 12 East. 37. 61. 

PiercCy 2 Campb. 96. (h) Roe d. Bamford v. Ha^l^^ 

(g) fVUkinson t. CoUcy^ Burr. 12 East. 464. 
2694. Doe d. Martack v. Read, 
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mise ^vas for twenty-one years, if both parties should 
so long live, but if either should die before the end of 
the term, then the heirs and executors, &c. of the 
party so dyings might determine the lease by giving 
twelve months' notice to quit, it was holden, that this 
power extended only to the representative of the party 
dying, and that the lease could not be determined by 
a notice to quit given by the lessor, after the lessee's 
death, to his representative (i). 

When the relation of landlord * and tenant subsists, 
difficulties can seldom occur as to the party upon 
whom the notice should be served. The service 
should invariably be upon the tenant of the party 
serving the notice, notwithstanding a pai^t, or even 
the whole of the premises, may have been under-let 
by him. And in a case where the service was upon 
a relation of the under-tenant upon the premises. 
Lord EUenboreugh, C. J. ruled the service to be in- 
sufficient, although the notice was addressed to the 
original tenant (7). The original tenant i^ also liable 
to an ejectment, at the expiration of the notice, for 
the lands in the possession of his under-tenants, al- 
though he may, on his part, have given proper no- 
tices to them, and delivered up such parts of the 
premises as were under his own controul (^k). 

m 

Where a tenant from year to year bad under-let 



(»0 Leggd.Seotr.BenionyWi\\eM, (*) Roe v. fFiggiy 8 N. R. SSO, 

4S. neasant d. Hay Urn y. Bemon, 14 

U) Doed. MUcheUr. Levi, M. East 234. 

T. isn.M. S. 
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part of the preroraes, and then gare op to his land- 
lord the part remaining in his own possession^ not 
having reeeivad from bini a notice to ^it^ or sur* 
rendering suefa part in the name of the whole^ it waa 
held that a notice to quit^ from the eviginal lancKor^ 
to the sub-lessee^ for the part so underlet was irre- 
gular ; and that the sub^lessee could not he ejected 
without a regukir notice from his inmiediate land- 
lord. And it seetns that if the tenant hod su^rendiered 
such part in the name of the whole^ it would not have 
varied the case^ because the surrender of the lessee 
would not destroy any interest^ which a stranger 
claiming under km had acquired in the term^ before 
such surrender. 

When the premises are in the possession of two> 
or more^ as joint tenants^ or tenants in eomnvaifr^ a 
written notice to quit^ addressed to all^ aad^ served 
upon one only^ will be a good notice (/) ; so ak# a 
parol notice^ given to one co-tenant only^ wilt bmd 
his fellow (m). 

When « corporation aggregate is the tenawlj t^ 
notice should be addressed to the corporation, and 
served upon its oflBcers, and a notice addressed to tlh» 
officers will not be sufficient (n). 

With respect to the mode of serving the notice, it 
is in all cases advisable if possible to deliver the same 

(I) B0e di £ord Bra^d t. Crick, 5 Efp.,196. 
JFtLikiru, 1 Bast »51. («) Bee d: Lord Cmriid&r. PFooi- 

(m) Dot d. Lord Macartney y. many 8 East 88S. 
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to tiie tenant perftonally ; but if persoDal service cao- 
not be effected^ the notice should be left at his usual 
place of residence^ Mrfaetber the same be situated upon 
the demtaed pi^mises or elsewhere (o). 

It i« IioweYer doubtful, from the judgmeut of 
BuUer, J. in the case above cited, whether the delivery 
of a notice to quit at the dwelling house of the tenant 
will be a sufficient service, provided the person to 
whom it is delivered should swear upon the trial, that 
no intimation thereof had ever been given to the te- 
nant in possession. It is much to be regretted that 
a poittt of such general importance to landlords and 
tenants should not be more clearly settled. 

Next of the form of the notice (p). 

When the landlord intends to enforce his claim to 
double value if the tenant holds over {q), it is necessary 
that the notice to quit should be in writing ; but for the 
purposes of an ejectment a paiol notice is sufficient, 
unless the notice is required to be in writing by express 
agreement between Ibe parties (r). k is however 
nevertheless the general practice to give written no- 
tioes; and it is a precaution which should always, 
wbeo possible, be observed, as it prevents mistakes, 
and renders l^e evidence certain and correct. It is 



(0) fofut d. CriffUkt t. Afanh, WUlef, 43. Tinumin$ y. R^wlimm^ 

4 T. A. 464. 1 Blk. 53S. Doe d. Lord Mucart- 

(p) Appendix, Nos. 1,8,3. ff<y t. CrtcAr, 5 Eip. 196. Roe d. 

(9) 4G. 8. c.SS.«. 1. Dean rf Rochester y. PiereCt S 

(r) Legg d. Scott t. Beniortf Campb. 96. 
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customary also to address the notice to the tenaht kt 
possession ; and it is perhaps most prudent to adhere 
to this form^ though^ if proof can be given that the 
notice was served personally upon him^ it is thereby 
rendered unnecessary (s). And where a notice was 
addressed to the tenant by a wrong Christian name^ 
and the tdnant did not return the notice^ or object to 
]t^ and there was no tenant of the name mentioned in 
the notice^ it was ruled at Nisi Prius to^ be suffi- 
cient (t). 

A subscribing witness to a notice to quit is unne- 
cessary ; and it is prudent not to have one^ as it may 
occasion difficulties in the proof of the service^ and 
cannot be of the slightest advantage to the landlord. 

Care should be taken that the words of a notice 
are clear and decisive^ without ambiguity^ or giving 
an alternative to the tenant ; for although the courts 
will reluctantly listen to objections of this nature^ yet 
if the notice be really ambiguous^ or optional^ it will 
be sufficieut to render it invalid^ as far at least as the 
action of ejectment is concerned. 

The notice^ however^ will not be invalid^ unless it 
contain a real and hand fide option^ and not merely 
a napparent one ; for if it appear clearly^ from the 
words of the notice^ that the landlord had no other end 
in view^ than that of turning out the tenant^ it will 
be deemed a notice sufficient to found an ejectment 

(») Doe&. JfatlhewtonY. fVright- if) Dte v. SfUUr, 6 Esp. 70. 
man, 4 Esp. 5. 
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upon, notwithstanding an apparent alternative. Thus 
the words, '^ I desire you to quit the possession at 
Lady-day next of the premises, &c, in your posses- 
sion, or / shall insist upon double rent/' have been 
held to contain no alternative; because the landlord 
did not mean to offer a new baro^ain thereby, but only 
added the latter words as an eraphatical way of en- 
forcing the notice, and shewing the tenant the legal 
consequences of his holding over. It was contended 
for the tenant, that this could not be the construction 
of the notice, because the statute of 4 Geo. 11. c. S8. 
does not give double the rent, but double the value, 
on holding over; but Lord Mansfield, C. J., was of 
opinion, that the notice, notwithstanding this variance, 
clearly referred to the statute. It seems, however, 
that if the words had been '' or else that you agree to 
pay double rent," the notice would have been an al- 
ternative one (u). 

Where the notice was to quit '' on the 25th day of 
March, or 6th day of April next ensuing*' (v), and 
was delivered before new Michaelmas-day, it was held 
to be a good notice ; as being intended to meet an 
holding commencing either at new, or old Lady-day, 
and not to give an alternative {to). 

Upon the same principle, the court will not in- 

(«) Doe d. MaUhewB y. Jackaon, ia the case, cannot be correct.— 

Doug. 175. See also Doe d. Spicer\,Leay 11 

(v) In the printed report, this East 312. 

date is stated to be the eighth day (w) Doe A.Mal,thew9on'%Wright'' 

of April, which, from the reasoning man, 4 Esp. 5. 
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validate a notice^ on account of an ambiguity in the 
wording of it, provided the intention of the notice be 
sufficiently certain. Thus, an impossible year faai 
been rejected. The notice was given at Michaelmaa 
1795, to quit at Lady -day which wiU he in 1795, and 
was accompanied, at the time of the delivery to the 
tenant, with a declaration, that as he would not agree 
to the terms proposed for a new lease, he must quit 
next Lady-day, and under these circumstances the 
notice was considered to be sufficiently certain (z) : 
the court also seemed to be of opinion, that the no* 
tice would have been good without the accompanying 
declaration, the words '' which will he/* manifestly 
referring to the then next Lady-day. — In like manner 
where there was a misdescription of the premises in 
the notice, which could lead to no mistake, the house 
being' described therein as the Waterman*n Arms, in- 
stead of the Bricklayer'^ Arms, no sign called the 
Waterman's Arms being in the parish, the notice 
was deemed a valid one {a). 

When a notice is given to quit at Michaelmas, or 
Lady -day, generally, it will not be deemed an am- 
biguous notice, but considered prima facie, as ex- 
piring at new Michaelmas, or new Lady-day, open 
however to explanation, that old Michaelmas, or old 
Lady-day, was intended. And if it appear, that the 
customary holdings where the lands he, are from old 
Michaelmas, or Lady-day, or even that in point of 
fact the tenant entered at old Michaelmas, or Lady- 
is) Dee d. Duke ef Bedford v. (a) Doe d. Cox t. — ^ 4 Esp. 
KigkUey, 7 T. R. SS. 185. 
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day^ akhoa(^ no eueh custon exists such a notice 
will be bi&ding upon bim (6). 

The notice must iiicltt<le all the pretniftes held under 
the same deflaiee^ for a landlord cannot determine the 
tenancy as to part of the things demised, and con* 
tinue it as to the residue. But where the demise was 
of land and tithes^ and the notice was to quit posses- 
sion of ^'all that messuage^ tenement^ or dwelling-house^ 
farm-lands^ and premises^ with the appurtenances^ 
which you rent of me/' it was ruled at Nisi Prius that 
this notice was sufficient to include the tithes ; for the 
tithes being held along with the ferm^ the notice must 
have been understood by both parties to apply to 
both (c). 

Fourthly^ Of the time when the notice should 
expire. 

Before^ however^ we enter upon this subject^ it 
may be useful to observe^ that certain demises^ which 
have the appearance of tenancies from year to year 
only^ are considered by the courts as conveying to 
the tenant an indefeasible interest for a certain time^ 

ft 

though afterwards liable to be determined by a notice 
to quit. 

Thus, a demise " not for one year only, but from 
year to year/* has been held to constitute a tenancy 
for two years at least, and not determinable by a no- 

(») Furley d. Mayor of Canter- (c) Doe d. Morgan t. OwtcA^ 

bury T. fToody 1 Esp. 197. Boo d. 3 Campb. 71. 

Hinde v. FincOy 2 Campb. S56. 

1 
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tice to quit at the expiration of the first year (d). The 
same interpretation has also been given to a demise 
'^ for a year, and afterwards from year to year (e) ;" 
though where the demise was '' for twelve months 
certain, and six months' notice afterwards ;" it was 
held at Nisi Prius, that the tenancy inight be deter- 
mined at the expiration of the first twelve months (/). 

Where the demise was to hold for three, six, or nine 
years, generally, without any stipulation as to the 
manner in which, or the party by whom, (he tenancy 
might be determined at the end of the third, or sixth 
year, the tenancy was held to be determinable, at the 
two earlier periods, at the will of the tenant only, and 
by a regular notice to quit ; and that, as against the 
landlord, the demise operated as an indefeasible one 
for nine years (g). 

If the produce of the demised lands require two 
years to come to perfection, as if it be liquorice, mad- 
der, &c. a general holding will, it seems, enure as a 
tenancy from two years to two years, and cannot be 
determined by a notice to quit at the end of the firsts 
or third year (A). And it was observed by De Gr^, 
C. J. in his judgment, that it might deserve to be 
considered whether, if required by the nature of 
the soil, or the course of husbandry, a general 
holding will not always enure as a tenancy for 
such period, as may be necessary to carry the 

(lO Denn d. Jaeklin v. Cartright, Campb. 573. 

4 East. 31. (g) Derm t. Spurrier y S B. & P. 

(c) Birch ▼. fFright, 1 T. R. 378. 399. 

SO. and the cases there cited. (h) Roe t. Lees, Black. 1171. 

(/) Thompson ▼. Maberiy, 2 
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land through its regular course of cultivation^ in- 
stead of as a tenancy from year to year; but this 
doctrine seems very doubtful. 

It hqs before been stated generally, that, by the 
common law, the notice necessary to be given to a 
tenant, is a notice for y^a//' a ^ear, expiring at the 
end of the current year of his tenancy ; and that 
a notice, expiring at any other period, will not be 
sufficient/(t). This notice is frequently spoken of 
in the « books, as a six months' notice ; and the 
distinction seems to be, that when the tenancy ex- 
pires at any of the usual feasts, as Michaelmas^ 
Christmas, Lady-day, or Midsummer, the notice must 
be given prior to^ or upon, the corresponding feast 
happening in the middle of the year of the tenancy(y); 
whilst, if it expire at any other period of the year, the 
notice must be given six calendar months previous to 
such expiration. 

The notice, when a tenancy commences at any of 
the usual feasts, may be given to quit at the end of 
half a year, or of six months from the date of the cor- 
responding feast in the middle of the year, without 
stating the day when the tenant is to quit, although 
the intermediate time be not exactly half a year, or 
six months, from feast to feast being the usual half 



(») JnUy 97. 

(j) In a report of a MS. caic 
in Esp. N. P. 460, it is said, that 
a notice given on the SOth of Sep' 
iember, heing the day after Mi- 
chaelmas-day, to quit at Lady-day 
following, was ruled by Heathy J. 
to be a sufficient notice. Some 
particular circumstances, not bo< 



ticed by the reporter, must, it is 
conceived, have occasioned Mr. 
J. HeatKs decision, since the prin- 
ci^e laid down in tht report is in 
opposition to every authority upon 
the subject Probably the tenant 
entered at old Lady-day. — Vide 
Right V. Durhify I T. B. 159, et 
anlCy ISO. 
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yearly coeopiitation. And indeed* in a cafle where tbe 
notice was to quit '^ on or afaoat the expiration of six 
calendar months from tiie 29th of September (the 
tenancy commencing March 2b), the court ruled the 
word ccdendar to be surplusage^ and held the notice 
good (ft). 

It was once contended^ that the principle^ that a 
notice to quit must expire at the end of the year of the 
tenancy^ did not extend to houses as well as knds ; 
and that in cases where bouses alone were concerned^ 
six monUis' notice, at any period of the year, would 
be sufficient ; but the court considered that the same 
inconvenience might arise in the one case as in the 
other, since, the value of houses varies considerably 
at different periods of the year ; and therefore held 
(hat the tenant of a house was entitled to the same 
privileges, with respect to the notice to quit, as the 
occupier of land (/). 

It should^ however^ be obMrved, that this rule ex* 
tends, with respect to houses, to those cases only 
in which the tenancy enures as a tenancy from year 
to year; and that the notice required will refer to the 
original letting, and be regulated by the local custom 
of the district in which the house is sitoated, when- 
ever it happens that a shorter term than twelve 
months is intended to be created by the letting, al- 
though no particular period be mentioned. Tlii» 
chiefly happens in the case of lodgings ; and the cus* 
tom, for the most part, requires the same space of 
time for the notice, as the period for which the lodg- 

(fe) ffommrd ▼. Wtmtky, 6 Sqp. (I) Rigkl v. JOm*^, 1 T. E. 159. 
&S. The marginal note in the re- Doe d. Brown t. WUklMimt Co. 
port of thif case if incorrect JitL 870 (b) a. 1 . 
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ings were originally taken ; as a week's notice when 
taken by the week^ a m«Nith's when taken by the 
■KNitb^ and so forth (m). 

Wben^ aIso> the custom of the country, where the 
presdisesare situated, requires, or aHows, a notice for a 
longer, or shorter, period than half a year (as for in- 
stance, the cttstoai of London, by which a tenant, nn* 
der the yearly rent of 409. is entitled to a quarter's 
notice onijr {n), ) the custom will be admitted by the 
courts (o) ; but such custom must be strictly proved, 
and the wknesses must not speak to opinion, but 
facts (p). The parties may also, by special agreement, 
nury the time of the duration of the notice ; bat the 
notice mmst, notwithstanding, where the letting is 
from year to year, expire with the year of the tenancy, 
unless the agreement also provides some other period 
for its expiration (q). Where, faowerer, the terms 
of the agreement are not intended to create a tenancy 
from year to year, determinable at a quarter's notice, 
but to empower the parties to put an end to the te«* 
nancy at other periods of the year, as wdl as at its 
terminatimi, the courts wiU give effect to ft. Thvs a 
denvise for one year only, and then ta continue tenant 
afterwards, and quit at a quarter's notice (f ) ; and a 
demise, where it was agreed '^ that the tenant was 
alwajs tobe sabjectto quit at three months' notice (r)," 



(m) Doe d. Parry t. JlaxeO^ I (p) R§e d. Bendenon r. Char- 

B«p. 94. noek, Peake N. P. C. 4. 

(«) T>l9 ▼. Seed, Skin. S49. (f ) Doe d. PUcker t. Donovem^ 

(o) tUedu Brmm %. fFiiUmen, 1 Tannt ISflr. 



Co. Litt, S70. 6. n. I. (r) Kemp r. Derrett, S Campb. 

SU. 
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have been held to be demises determinable at the end^ 
although not in the middle of any quarter. But a quar- 
terly reservation of rent is not a circumstance from 
which an agreement to dispense with a regular no* 
tice for six months is to be inferred ; although^ where 
the landlord accepted in such case a three months' 
notice from his tenant^ without expressing either his* 
assent to^ or dissent from^ such notice^ it was ruled at 
Nisi.Prius to be presumptive evidence of an agree- 
ment that three months' notice should be sufficient (s). 

The notice may be given to quit upon a particular 
day^ or in general terms at the end and expiration of 
the current year of the tenancy, which shall 'expire 
next after the end of one half year from the service 
of the notice (t). The latter form should always be 
used when the landlord is ignorant of the period when 
the tenancy commenced, and is unable to serve the 
tenant persohally ; and it is also the preferable 
form, when the commencement of the tenancy is 
known, as it provides against any misapprehension of 
the exact day when the tenant entered. If a particu- 
Ilarday be mentioned in the notice, it must be the day 
of the commencement, and not of the conclusion of 
the tenancy; for the tenant cannot be compelled to 
quit, whilst his right of possession continues, and this 
right is not determined until the year is fully com- 
pleted. It must also be the exact day of such com- 
mencement. The next, or any subsequent day, will 
not be sufficient (x). 

(«) Shirley v. NewmaUy 1 Eip. {x) Doc d. Sj^eer T. Lea^ U 
266. East 318. 

(0 Appendix, No. I, $, 3. 
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The time, when a tenancy from year to year com- 
mences and expires, takes its date, in the absence of 
all other circumstances, from .the time when th^ 
tenant actually enters upon the demised premises (y) ; 
but this general rule maybe varied^ both as to the com- 
mencement and expiration of the tenancy, either by 
express agreement or legal inference. 

Wlien a person is let into possession as a yearly 
tenant, and afterwards takes a least of the premises, 
and continues to hold the land after the lease has ex- 
pired, the time of the expiration of the tenancy, created 
by such holding over, will be regulated by the terms 
of the lease, and not by the time of the original entry. 
Thus, if a man enters at Lady-day, continues te- 
nant for one or more years, then accepts a lease for 
a certain term expiring at Michaelmas, and after- 
wards holds over and pays rent, the notice must be 
given to quit at Michaelmas^ and not at Lady-day {z). 
And the rule extends to the assignees of the original 
lessee^ and their assigns. Whatever may be the period 
of the year when they enter upon the demised pre- 
mises^ the time of the expiration of their tenancies 
will be the same as if the original lessee had conti- 
nued in possession ; and it seems immaterial whether 
they come into possession before or after the expira- 
tion of the lease (a). 

In like manner when a remainder-man receives rent 
from a person in possession under a lease, granted by 



(y)KempY.DerreU, 3Cainpb.511. (a) Doe d. CastMon v. Samuely & 

{z)Doedi,Spicery.L€a,\\Z'X9!L^\^, £sp. 173. 
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the tenant for life, but Tokl against the remainder- 
man, and thereby creates a tenancy from year to year, 
the time at which a notice to quit, given by such re- 
mainder-man, must expire, will be regulated by the 
terms of the lease, and not by the time of the death 
of the tenant for life (6). As, if the lease be for acer- 
tain number of years, to commence on the 5th of April/ 
and the tenant for life die on the 30th of September, 
the proper period for the expiration of the notice will 
be the 5th of April. 

The principle is tlie same if the tenant hold under 
a parol lease, void by the statute of frauds. As, where 
there w^^s a verbal agreement to hold for seven years, 
and the tenant was to enter at Lady-day, and quit at 
Candlemas, it was held that the lease, although void 
as to its duration, nevertheless regulated the terms of 
the tenancy in other respects, and that a notice to quit 
most expire at Candlemas, and not at Lady-day (c). 

It may be collected from these cases, that if there 
be a lease for years, commencing on one day, and 
termmrting on another, aa for example, commencing 
at Lady-day, and terminating at Mjchaelmas, a tenancy 
created by the landlord's receipt of rent after the 
expiratioH of the lease, will be held to commence at 
Michaelmas, and to require half a year's notice from 
Lady-day. 



(h) Doe a. CoOins t. fFaier, 7 T. (e) Doe d. Rigge t. Betl, 5 T. R. 

R. 478. Right d. Hower v. Darby, 471 . Doe d. Peacock v. Raffan, « 

1 T.R. 150. Roe d. Jordan t. Esp. 4. 
ITunf, 1 H.Blk. 07. Jnte, 101. 
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No yew tenao^cy is created by a mere agreement 
lietuf^en landlord and tenant for an increase of rent 
in t^e middle of tbe year of a tenancy ; but a notice 
to quit given after the receipt of the increased renit> 
mnat eupke at the tim^ when th^ tenant originally 
ieatered (c). 

When a tenant took possession in the middle of a 
jfuarter^ paid rei^t from the time of his coming in up 
to the next quarter day (Christmas)^ and then paid his 
re^t half yearly at Midsummer and Cbristmai^ it wa^ 
ruled at Nisi Priu$ that the tenancy commenced 
from Christmas, and not from the preceding half 
miflmHe^ (d). Bat where the tenant entered in the 
wddfe of a quarter upon an agreement ^' to pay rent 
quarterly and for the half quarter/' it was left to th^ 
j.ary whether the party was tenant from the quarter day> 
prMT to the time when he entered^ or from the suc<« 
4)eeding quarter day; and under the direction of Lord 
EUenborough, C.J. the jury fouml that the tenancy 
cowoieoced with the preceding quarter (e). 

When the demiae is by parol^ and in general terms 
to hold from feast to feast^ as from Michaelmas to 
IMichaekws^ it will be a holding from such feast ac- 
€4H'diiig to the new style; unless by the cuatom of the 
country where the lands lie (which custom may be 
proved by parol testimony) such tenancies commence 
iioc<Mrding to the old styles (J). If, however^ the de- 

(c) Boc A. Bedford ▼. Kendrieky H.T. 47 Geo. 8.— MS. 
Warwick, Sum. Am. 1810.— MS. if)Furley d. Mayor of Canter 

(d) Doed.HolconaY.Jfihnson^li tmryy. Wood^ 1 £fp. 1V6» Run. 
Esp. I4». Bject US. 

(r) Dot d. WaAiMTo t« ScboffH, 
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mise be by deed to hold from any particular feasts as 
''from the feast of St. Michaels, ifc/' the holding 
must be taken to be according to the new style notwith- 
standing the custom ; and this rule prevails^ although 
the tenancy be created by a holding over after the 
expiration of the lease^ and the original entry was 
according to the old style (A). 

Upon the same principle a notice to quit at Michael- 
mas generally, prima facie means new Michaelmas ; 
but if the tenant entered at old Michaelmas^ it will 
be construed to mean eld Michaelmas (t). 

A tenant sometimes enters upon diflferent parts of 
the land^ at different periods of the year^ although 
all are contained in one demise; and the notice to 
quit must then be given with reference to the sub- 
stantial time of entry, that is to say, with reference 
to the time of entry on the substantial part of the 
premises demised ; no notice being taken of the time 
of entry on the other parts, which are auxiliaries 
only ; though the tenant will be obliged to quit them 
at the respective times of entry thereon (k). 

This substantial time of entry, it has t>een con- 
tended, must be determined by the times when the 
rent is payable; but it is holden to depend, either 
upon the general custom of the country where the 
lands lie, or upon the relative value and import- 
ance of the different parts of the demised premises; 

(h) Doe d. Spicer y. Lea^ 1 1 Eist Campb. 856. 
312. (k) Doe d. SiriekUmdr. Spenee, S 

(0 Doe d. HMe t« Fince^ 2 Eait 120. 
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and of these facts it is the province of the jury to 
determine. 

As few decisions are to be foand on these points^ 
it will be useful to giye a concise statement of them. 

Where the landlord agreed to let the defendant a 
ikrm^ to hold the arable land from the 13th of February 
then next^ the pasture from the 5th of Aprils and the 
meadow from the T^th of May^ at a yearly rent pay^ 
able at old Michaelmas and old Lady-day, the first 
payment to be made at Michaelmas then next, it was 
held to be a tenancy from old Lady-day to bid Lady- 
day; because th^ custom of most countries would 
have required the tenant to have quitted the arabid 
and meadow lands on the I3th of February, and 12th 
of May, without any special agreement, and a notice 
to quit at old Lady -day delivered before old Michael* 
mas was held sufficient (/). 

So also upon a demise of the same nature, namely, 
that the tenant should enter upon the arable land at 
Candlemas, and the house and other premises at 
Lady-day, to which was added a proviso, that the 
tenant should quit the premises '^ according to the 
times of entry as aforesaid/* it was held by the courts 
that the proviso made no alteration in the tenancy, so 
as to require a notice six months before Candlemas, 
because it merely e3i:pressed what the law would 
otherwise have implied ; that the substantial time of 
entry was at Lady-day, with a privilege to the tenant 
on the one hand to enter on the arable land before 

& 2 
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that period for the parpose of preparing it^ and on 
the other hand a stipulation by him when he quitted 
the farm to allow the same privilege to the incoming 
tenant ; and^ therefore^ that a notice to quit, given 
six months previous to Lady-day^ although less than 
six months before Candlemas^ was sufficient (m). 

Where the premises contained in the demise con* 
stated of dwelling-houses^ and other buildings^ used 
for the purpose of carrying on a manufacture^ a few 
acres of meadow^ and pasture land^ and bleaching* 
grounds^ together with all water-courses^ &c. and the 
tenant held under a written agreement fbr a lease^ to 
commence as to the meadow ground from 25th of 
December then last^ as to the pasture from the 25th 
of March then next^ and as to the houses^ mills^ and 
all the rest of the premises^ from the Ist of May^ the 
rent payable on the day of Pentecost and Martinmas^ 
the court held^ that the substantial time of entry was 
the 1st of May, inasmuch as the substantial subject of 
the demise was the house and buildings for the pur- 
pose of the manufacture, to which every thing else 
in the demise was merely auxiliary (n). 

Where a house, and thirteen acres of land, were 
demised for eleven years, to hold the lands from the 
2d of February, and the house and other pn^misea 
from the first of May, at the yearly rent of 24/. pay- 
able at Michaelmas and Lady^y, the jury found the 
land to be the principal subject of the demise ; and the 
plaintiff was non-suited on account of the notice to 

(m) Dee d. Strickland v. Spenee, 6 (n) Doe d. Lord lSrat[fordr. Wat- 
Kact IM. kbu^ 7 £a4 551. 
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qait not having been given six months previous to the 
2d of February. The court was afterwards moved 
to set aside the non-suit^ on the ground that the house 
was the principal part of the demise (being situated 
near a borough) ; or^ at all events^ that the relative 
value and importance of the house and lands were sa 
nearly balanced^ it was immaterial to which the notice 
referred; but the court refused the rule, saying, it 
was for the jury to decide which was the principal, 
and which the accessary part of the demise (o). 

Lastly, of the acts by which a regular notice to quit 
may be waived* 

The acceptance of rent, accruing subsequently to 
the expiration of the notice, is the most usual means 
by which a waiver of it is produced ; but the accept* 
ance of such rent is not of itself a waiver of the no- 
tice, but matter of evidence only to be left to the jury^ 
to determine with what views, and under what cir- 
cumstances, the rent is paid and received. 

If the money be taken nomine pante, as a compensa- 
tion for the trespass, or with an express declaration 
that the notice is not thereby intended to be waived^ 
or if there be any fraud or contrivance on the part of 
the tenant in paying it, or if the payment be accom- 
panied by other circumstances which may induce an 
opinion, that the landlord did not intend to con- 
tinue the tenancy, no waiver will be produced by the 
acceptance. The rent must be paid and received as 
rent, that is to say^ it must be so paid and receive<it 

(o) D9€ d. Heaj^ Y. Howard^ 11 £ast49S. 
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as to satisfy the jury of an intention to continue the 
tenancy3 or the notice will remain in force. Thus, 
where th% landlord brought an ejectment immediately 
upon the expiration of the notice, and after the ap- 
pearance of the tenant in the action, received from 
him a quarter's rent, accruing subsequently to the day 
when the notice expired^ but nevertheless continued 
his action, the Court were of opinion (upon a motion 
for a new trial, after a verdict for the defendant}^ that 
from the continuance of the suit by the landlord, after 
the acceptance of the rent, a fair inference might be 
drawn, that he did not mean to waive his notice ; and 
as that point had not been left for the consideration 
of the Jury (who had been directed at the trial to find 
for the defendant, upon the simple fact of the quar- 
ter's rent having been paid and received)^ the motion 
for the new trial was granted (p). So also, where the 
rent was usually paid at a banker's, and the banker^ 
in the common routine of business, received a quar- 
ter's rent from the tenant after the expiration of the 
notice, no waiver of the notice was thereby created (q). 
But where the notice expired at Michaelmas, 1792^ 
and the landlord accepted rent due at Lady-day, 1793, 
and did not bring his ejectment until after such ac- 
ceptance, nor try the cause until 1795, the jury held 
that the notice was waived (r). 

The notice may also be waived by other acts of the 
landlord ; but they are all open to explanation, and 
the particular act will, or will not, be a waiver of the 

(p) Doe d. Chcny ▼. Batteny Campb. 887. 
Ck>wp. S48. (r) GoQirigJU d. Charter j r, 

(f) Doe d. J$h T. Calverij 9 Cordwem^ 6 T.K.2\9, 
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notice^ according to the circumstances which attend 
it. Thus^ a second notice to quit^ given after the 
expiration of the first notice, but also after the com- 
mencement of an ejectment, in which the landlord 
continued to proceed^ notwithstanding his second no- 
tice^ was bolden to be no waiver of the notice origi- 
nally given ; because it was impossible for the tenant 
to suppose, that the landlord meant to waive a notice 
upon the foundation of which he was proceeding to 
turn him. out of his farm (s). Where also, after the 
expiration of a regular notice to quit, the landlord 
gave a second notice in theise words : — '' I do hereby 
desire you to quit the premises which you now hold 
of me, within fourteen days from this date, or I shall 
insist upon double value," it was ruled by Lord Ellen- 
borough, C. J. at Nisi Pritis, that the second notice 
could not be intended, or understood to be intended, 
as a waiver of the first, or even as an acknowledg- 
ment of a subsisting tenancy at wilt, having for its 
object merely the recovery of double value ; and the 
lessor of the plaintiff recovered upon a demise^ 
anterior to the expiration of the second notice (t). 
So also where a notice was given '' to quit the 
premises lohichyou hold under me, your term therein 
having long since expired," the court tonsidered the 
paper as a mere demand of possession, and not as a 
recognition of a subsisting tenancy {u). 

But where the defendant was lessee by assign- 

(•) Doe d. fFUliams y. Hum- and S Campb. 115. 
>Ar«y», « East 236. {u) Doe v. (xodidl r. /f^Bf, t 

(0 Doe d. Digby t. Steely MS. Taunt 54. 
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mcnt of certain tithes^ under an agreement, which 
only operated to create a tenancy from year to year, 
and the impropriator, in March, 1810 (some daya^ 
after the assignment), gare the original lessee a no- 
tice to quit at the Michaelmas following, and after- 
wards, in March, 1811, gave the assignee a notice ta 
quit at the then next Michaelmas, the court were 
clearly of opinion, that such second notice was a 
waiver as to the assignee of the former notice giveti 
to the original lessee. And, in answer to an argument 
in support of the eiBcacy of the first notice, that the 
original tenancy having expired at Michaelmas, 1810, 
could not be set up again by another notice to the 
defendant in 1811, inasmuch as the giving of a person 
notice to quit does not operate to create a tenancy in 
him, the court observed, '^ It does not necessarily do 
so, but it is generally considered as an acknowledgment 
of a subsisting tenancy ; and if the party obeys the 
notice, how can he be deemed a trespasser on account of 
a prior notice to another person f Nothing appears to 
shew, that the defendant had knowledge of any other 
notice to quit than the one which was served upon 
him ;'' and Bayley, J. added, '^ the second notice gives 
the defendant to understand, that if he quits at 
Michaelmas, 1811, he will not be deemed a tres- 
passer (x). 

It may be collected from this case, that if a tenant, 
having underlet the premises, receive from his land- 
lord a notice to quit, and the landlord afterwards give 
to the undertenant a notice to quit, expiring at a sub- 
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sequent period (y), he is precluded from recovering in 
an ejectment against such undertenant, upon a de« 
raise anterior to the time of the expiration of the no- 
tice so given by him to the undertenant. And if^ 
after the expiration of a regular notice, the landlord 
should give to the same tenant a second regular notice^ 
in the usual form^ to quit at the termination of the 
next, or any subsequent year of the tenancy, without^ 
referring therein to any claim for double value, and 
without having taken any steps, in the intermediate 
time, to enforce the first notice, it may be doubted, 
whether such second notice will not also amount to a 
waiver of the first. 

In a case where a landlord, after the delivery of 
a notice to quit, promised the tenant that he should 
not be turned out until the place was sold, and after 
the sale of the premises, brought an ejectment upon 
a demise anterior to the time of the sale; it was con« 
tended that the permission to occupy was a waiver of 
the antecedent notice, s6 far as to prevent the tenant 
from being considered as a trespasser by relation back 
to the time when the notice expired, and that the de« 
mise ought to have been laid posterior to the day 
when the contract for the sale was made. But the 
court held, that the permission amounted only to a 
declaration on the part of the landlord, that until the 
sale of the place, he would suspend the exercise of his 
right under the notice, and indulge the tenant by 
permitting him to remain on the premises ; and that 
it was not intended to vacate the notice, or be de- 

* 

(y) JiUe, 115. 
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structive of any of the rights which the landlord had 
acquired under it (z). 

The acceptance by the landlord of the double vidtie 
of the premises^ given by the slat. 4 Geo. II. c. 28. 
when the tenant wilfully holds over after the expira- 
tion of a written notice to quit^ or the bringing of an 
action of debt for the same^ will not be a waiver of 
the notice ; for the double value is given as a penalty 
for the trespass^ and not as a payment between land- 
lord and tenant. But if, after the expiration of a no- 
tice to quit by the tenant^ the landlord accept the 
double rent to which he is entitled by the stat. 11 Geo. 
II. c. 19 ., it seems that he cannot afterwards proceed 
upon the notice to quit^ for this latter statute re- 
cognizes the party by the name of tenant^ which the 
first statute does not^ and gives a right of distress for 
the double rent^ which is a remedy applicable only to 
the relation of landlord and tenant (a). 

In cases where the act of the landlord cannot be 
qualified^ but must of necessity be taken as a con- 
firmation of the tenancy^ as if he distrain for rent ac- 
cruing after the expiration of the notice^ or recover 
it in an action for use and occupation^ the notice will 
of course be waived (6) : but it seems that a pending 
action for such use and occupation will not be suffi- 
cient to invalidate the notice ; for the landlord may 

(a) fFhUeacred.BouIir,Siymond$, 9 East. 310. Ryal y. Rick^ 10 

10 East. 18. Eait 4S. 

(m) Doe d. Ckenejf r. Batten, (i) ZouchA,fFardY. fFittmgaie^ 

Cowp. 245. Timmimy. Rewlmion, 1 fL Bl. 31 1. 
Burr. 1603. Sauliby y. Nciringy 
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only recover to the time of the expiration of the no- 
tice^ although he claim rent to a later period (c). 

By the common law^ if a landlord distrained after 
the expiration of a term^ though for rent accruing 
during its continuance^ he was held to have acknow- 
ledged a subsequent tenancy ; because^ by the com- 
mon law^ no distress could be made after the deter ^ 
mination of a demise (<2); but since the statute 8 Ann. 
c. 14. s. 6. & 7. by which a landlord is allowed to dis- 
train within six calendar months after the determina- 
tion of a lease for life^ foryears^ or at will^ provided 
his own title^ or interest^ and the possession of the 
tenant^ from whom such rent became due, be con- 
tinuing, a distress for rent accruing at the time of 
the expiration of the notice to quit, if made within 
the six months, will be no waiver thereof. 

Next, of the determination of a tenancy by the act 
of the tenant, which may happen in two several 
ways ; first, by a notice to his landlord that he in* 
tends to quit the possession (e) ; secondly, by the non- 
payment of rent, or non-performance of a covenant (/). 

As the relation of landlord and tenant is mutual, 
the principles which govern the first of these modes 



(c) PerBiiUer.J.Birehi.fFright, 
1 T. R. 378. €t vide Roe d. Cramp- 
tan y. Mimhal^ S. N. P. 850. 

(i) Pemmnfn caie, 3 Co. 64. 

(e) Appoiiix, No. 4. 

(/) At the ton-payment of rent 
if in fact the iMm-performance of a 
covenant, this farticolar enumera- 



tion may perhaps be logicaUy in- 
correct; but as the proceedings 
diiSer so materiaUy in cases of non- 
payment of rent, and of non-per- 
formance of other corenants, it 
was thought most conducive to 
penpicnity, to name them sepa- 
rately. 
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hftTe been discussed^ when treating of the notice tot 
quit as given by the landlord ; and it therefore now 
only remains to inquire into the regulations adopted 
by the courts in the two latter instances. 



The right to give a notice to quit is given by the 
common law^ and is necessarily incidental to a te* 
nancy from year to year : the determination of a te- 
nancy by the non-payment of rent, or the non-per- 
formance of a covenant, can only arise under an ex- 
press agreement between the parties, and seldom oc*- 
curs but v?here the tenant has a written lease for a 
determinate period. 

It has already been observed (g*), that an actual 
entry upon the lands was formerly necessary before 
an ejectment could be maintained, and that the 
claimant's title must be of such a nature as to render 
his entry legal. When, therefore, a lease for years 
was granted to the tenant, and the right of possession 
thereby transferred to him, the landlord could not 
legally enter upon the land during the continuance 
of the term ; and was consequently without remedy 
to recover back his possession whilst the term lasted^ 
although the tenant should neglect to render his rent^ 
or otherwise disregarded the conditions of his grant. 
When terms for years increased in length and value^ 
this became a serious evil to landlords. The tenant 
might be so indigent as to render an action of cove- 
nant lipon the original lease altogether usekss, and 
the premises might be left without a sufficient distress 

(p) JntCy 10. 
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to counter vafl an arrear of rent. As a means of ob- 
viating these difficalties, it became tbe practice for 
landlords to insert in their leases certain provisoes 
and conditions declaring the lease forfeited, if the 
rent remained unpaid for a certain time after it be- 
came due^ or if any other particular covenant of tbe 
lease were broken by tbe lessee, and empowering the 
landlord in such cases to re-enter upon, and re-oc- 
cupy bis lands. 

When provisoes of this nature were first intro* 
d«ced, the ancient practice prevailed, and of course 
actual entries were then made in these as in all other 
cases ; and it seems also to have been necessary, for 
some years after the modern practice was invented, 
and the sealing of leases dispensed with, tor landlords 
to mate actual entries upon the lands, before they 
could take advantage by ejectment of the forfeiture 
of a lease. This u«elcss form is now indeed abor 
lished ; but as the right to make the entry is still ne- 
cessary, the provisoes are continued to the present 
day in their aacient terms {h). 

Having thus briefly «hewn the principles upon 
which these provisoes are founded, we shall now in- 
quii^, first as to the covenants deemed by our law to 
be valid ;, secondly, as to what will amount to the 
breach of any particular covenant, and herein of the 
proceedings at common law^ and under the statute 
4 Geo. II. c. 28. on a clause of re-entry for non- 

(h) LittU T. Beaton, Salk. 868. I Vent «48. IFither i. Cihion, 3 
S. C. lid. Rsym. 750. Goodright %eb, 818. 
d.jr«f«vX'«f«r» Dong. 477. uTfiMgr. 
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payment of rent; and, thirdly, as to the modes by 
which conditions may be dispensed with, or forfeitures 
waived. 

The landlord, having the jus disponendi, may an- 
nex whatever conditions he pleases to his grant, pro- 
vided they be neither contrary to the laws of the 
kingdom, nor to the principles of reason, or public 
policy ; and it is by these general maxims we must 
be guided, when called upon to consider the validity 
of any particular covenant in a lease ; for only one 
decided case upon the subject is to be found in our 
legal authorities. 

The lease in that case was for twenty-one years, 
and the proviso, that the landlord should have the 
power to re-enter, if the tenant committed any act of 
bankruptcy whereon a commission should issue. This 
proviso was holden valid, upon the principle, that 
as it is reasonable for a landlord to restrain his te- 
nant from assigning, so it is equally reasonable for 
him to guard against such an event as bankruptcy, 
for the consequences of bankruptcy would be an as- 
signment ; and that such a proviso is not contrary to 
any express law, nor against reason or public policy, 
for it is a proviso which cannot injure the creditors^, 
who would not rely on the possession of the land by 
the occupier without a knowledge also of the interest 
he had therein ; and to discover this they must look 
into the lease itself, where they would find the pro- 
viso, that the tenant's interest would be forfeited in 
case of bankruptcy. BuUer, J. in his judgment on 
the case, made a iUstinction ]l)etween leases for short 
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terms^ and very long leases^ with respect to provisoes 
of this nature ; because if they were to be inserted in 
very long leases^ it would be tying up property for a 
considerable length of time^ and be open to the ob- 
jections of creating a perpetuity ; but he afterwards 
adds^ that the principal ground of his decision was^ 
T)ecause it was a stipulation not against law, nor re- 
pugnant to any thing stated in the former part of the 
lease, but merely a stipulation against the act of the 
lessee himself, ivhich it was competent for the lessor 
to make (i). 

Secondly, Of what will amount to the breach of 
any particular covenant, and herein of the proceed- 
ings at common law, and under the statute 4 Geo. IL 
c. 28. on a clause of re-entry for non-payment of 
rent. 

The power generally reserved in leases to landlords 
to re«enter upon the premises, in case the rent shall 
remain in arrear for a certain time after it is due, is 
the most common proviso upon which ejectments for 
forfeitures for breach of covenant are founded, and 
as several provisions are made, both by the common 
and statute law, for regulating ejectments brought 
upon such provisoes, a separate consideration of the 
mode of proceeding upon a clause of re-entry for 
rent in arrear, seems the most perspicuous method of 
treating the subject. 

At the time when provisoes for re-entry were first 

(0 lUc 4. Hunter v. GaUierty 8 T. R. iSS. 
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iotroduced^ it was unfortunately the practice to die- 
figure tlie principles of law by endless subtilties and 
distinctions; and the preliminaries required by the 
common ktw^ before a landlord can bring an ejects 
ment upon a clause of re-entry for non-payment of 
rent^ are so numerous^ as to render it next to iitipos** 
sible for any^ unversed in the practice of the courts^ 
to take advantage of a proviso (^ this nature. '^ Firfitj 
a demand of the rent must be made, either in persoo^ 
or by an agent properly ahthorised (Ar). Secondly^ 
The demand must be of the precise rent due ; for 
if he demand a penny more, or less, it will be ill. 
Thirdly, It must be made jn^ecieely upon the day 
when the rent is due, and payable, by tlie lease to save 
the forfeiture : as, where the proviso is, ^' that if the 
rent shall be behind and unpaid, by the space of 
thirty, or any other number of days after the day of 
payment, it shall be lawful for the lessor to re-enter/' 
a demand must be made on the thirtieth^ or other last 
day. Fourthly, It must be made a convenieat time 
before sun-set. Fifthly, It must he Hiade upon the 
land, and at the most notorious place of it. Therer- 
fore, if there be a dwelHng-house upon the ktad, the 
demand must be at the front or fore door, though it 
is not necessary to enter the house^ oolwitbatandtng 
the door be open ; but if the tenant meet the lessw 
either on or off the land, at amy time of the last day 
of payment, and tender the rent, it is sufficient 40 
save a forfeiture, for the law leans agaiast forfeiturea. 
Sixthly, Unless a place is appointed where the rent 
ifl payable, in which case the demand must be made 

« 

(fr) Roe d. /Fesi y. J)am. 7 £ait 363. 
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at such place. Seventhly, A demand of the rent must 
be made in fact, although there should be no person 
on the land ready to pay it" (/). 

Nor are these the only vexatious difficulties to 
which a landlord, by the common law^ was subject 
The courts, notwithstanding his compliance with all 
(he required formalities, would set aside the £prfeiture^ 
upon the payment of the debt and costs, at any time 
before execution executed (m) ; and the tenant might 
at any time apply to a court of equity for reliefs 

Where the ejectment is brought upon a clause of 
re-entry, and less than six months rent is due, all 
these evils still exist ; although, by the wise provisions 
of the legislature, the landlord is now relieved from 
the two latter inconveniences in all cases where six 
months rent is in arrear; and is also exempted from 
an observance of the forms and niceties of the com- 
mon law, if ther« be likewise no sufficient distress 
upon the premises. 

By the 4th Geo. II. c« 28. s. ^. it is enacted, that, 
** in all cases between landlord and tenant, as often as 
it shall happen that one half year's rent shall be in 
arrear, and the landlord or lessor, to whom the 
same is due, hath right by law to re-enter for the 
non-payment thereof, such landlord or lessor shall 
and may, without any formal demand or re-entry, 
serve a declaration in ejectment for the recovery 
of the demised premises, or in case the same cannot 
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(/} 1 Saund. 287, (n. 18.) 363. and the cases there citei. 

(m) Ro€ d. freify.DaviSf 7 East 
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be legally served, or no tenant be in actual posses*- 
sion of the premises, may then affix the 'same upoa 
the door of any demised messuage,^ or in case such 
ejectment shall not be for the recovery of any mes- 
suage, then upon some notorious place of the lands^ 
tenements or hereditaments^ comprised in such de- 
^' claration in ejectment, and «u.ch affixing shall be 
deemed legal service thereof, which service or affix- 
ing such declaration in gectment, shall stand in the 
place and stead of a demand a^d re-entry ; and in 
'^ case of judgment against the casual ejector, or 
'' non-suit for not confessing lease, entry, and ouster^ 
it shall be made appear to the court where the said 
suit is depending, by affidavit, or be proved upon 
the trial, in case the defendant appears, that half a 
year's rent was due before the said declaration was 
*^ served, and that no sufficient distress was to be 
^' found on the demised premises, countervailing the 
arrears then due, and that the lessor or lessors in 
ejectment had power to re*enter ; that then, and in 
every such case, the lessor or lessors in ejectment 
shall recover judgment and execution, in the same 
manner as if the rent in arrear had been legally de- 
^' manded, and a re-entry made ; and in case the lessee 
or lessees, his, her, or their assignee or assignees, 
or other person or persons claiming or deriving 
under the said leases, shall permit and suiTer judg- 
'^ ment to be had and recovered on such ejectment, 
^' and execution to be executed thereon, without pay- 
ing the rent and arrears, together with full costs, 
and without filing any bill or bills for relief in 
^' equity, within six calendar months after such exe- 
*\ cution executed ; then siich lessee, &c« and all other 



€C 



CC 



CC 



tt 
tt 






A8 BETWEBN LAMDMBB AKO TEIUKT. 147 

^ persons chiming and deriying vnder tke said lease, 
^' shall be barred and foreclosed from all reHef or 
remedy in law or equity, other than by writ of 
error^ for reversal of sach judgment, in case the 
same shall be erroneous, and the said kndlord or 
^' lessor shaU from thenceforth bold the said demised 
premises discharged from such lease; and if on 
such ejectment a verdict shdl pass for the defendant, 
or the plaintiff sbafl be non-suited therein, except 
for the defendant's not confessing, Ac. then mch 
'^ defendant shall have and recover his, her, or their 
*^ full costs : provided always, that nothing herein 
'^ contained shall extend to bar the right of any mort* 
*^ gagee or mortgagees of such lease, or any part 
'^ thereof, who shall not be in possession, so as such 
mortgagee or mortgagees shaM, within six calendar 
months after such jadgment obtained, and execu* 
*' tion executed, pay all rent in arrear, and ail costs 
'^ and damages sustained by such lessor, or personft 
*^ entitled to the remainder or reversion as aforesaid, 
and perform all the covenants and agreements, 
which on the part and behalf of the first lessee of 
lessees ought to be performed/' 
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By section 3, '' in case the said lessee or lessees, bis, 
'* her, or their assignee or assignees, or other person 
'' claiming any right, title, or interest, in law of 
'' equity, of, in, or to the said lease, shall, within the 
time aforesaid, file one or more bill or bills, for re* 
lief in any court of equity, such person or persons 
'^ shall not have or continue any injunction, against 
^' the proceedings at law on such ejectment, unless 
^ he, she, or they shall, within forty days next after 
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a full and perfect answer shall be filed by the lessor 
or lessors of the plaintiff in such ejectment, bring* 
into court, and lodge with the proper officer, such 
sum of money as the lessor or lessors of the plaintiff 
in the said ejectment shall, in their answers, swear 
to be due and in arrear, over and above all just al- 
*^ lowances, and also the costs taxed in the said suit^ 
there to remain till the hearing of the cause, or to 
be paid out to the lessor or landlord on good se- 
curity, subject to the decree of the court ; and in 
'* case such bill or bills shall be filed within the time 
'' aforesaid, and after execution is executed, the lessor 
^' or lessors of the plaintiff shall be accountable only 
'^ for so much and no more as he^ she, or they shall 
^' really and bona fide, without fraud, deceit, or wilful 
'^ neglect, make of the demised premises from the time 
of their entering into the actual possession thereof ; 
and if what shall be so made by the lessor or lessors 
of the plaintiff, happen to be less than the rent re- 
'* served on the said lease, then the said lessee or 
'' lessees, his, her, or their assignee or assignees, 
" before he, she^ or they shall be restored to his, her, 
or their possession or possessions, shall pay such 
lessor or lessors^ or landlord or landlords, what the 
money so by them made, fell short of the reserved 
rent, for the time such lessor or lessors of the plain- 
'^ tiff, landlord or landlords, held the said lands/' 

Section 4. '* Provided, that if the tenant or tenants, 
^' his, her, or their assignee or assignees, shall at any 
" time before • the trial in such ejectment, pay or 
'' tender to the lessor or landlord, his executors of 
'' administrators^ or hi^, her, or their attorney in thai 
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cause^ or pay into the court where the same cause 
is depending, all the rent and arrears^ together with 
the costs^ then all further proceedings on the said 
'^ ejectment shall cease and be discontinued; and if 
'^ such lessee^ &c. or their executors, admhiistrators^ 
'^ or assigns, shall, upon such bill filed as aforesaid, be 
'^ relieved in equity, he, she, and they shall have, hold, 
'^ and enjoy the demised lands, according to the lease 
^' thereof made, without any new lease to be thereof 
^^ made to him, her, or them/* 



Some little perplexity attends the wording of these 
sections, which seem upon the first reading, to extend 
only to cases of ejectment brought after half a year's 
rei)t due, where the landlord has a right to re-enter> 
and where no sufficient distress is to be found upon 
the premises; but the statute has been held to be 
more general in its operation, and its provisions (with 
the exception of the one, which dispenses with the 
formalities required by the common law upon a clause 
of re-entry for non-payment of rent,) extend to all 
cases where there is six months rent in arrear> and a 
right of re-entry in the landlord (n). 

The legislature appear to have four different objects 
in view, in the enactments of this statute. First, to 
abolish the idle form of a demand of rent, where no 
sufficient distress can be found upon the premises to 
answer that demand ; secondly, in cases of beneficial 
leases which may have been mortgaged, to protect 
the mortgagees against the fraud or negligence of 
their mortgagors. Thirdly, to render the possession 

(ii) R0e d. ^^r^. Dwii^ 7 East 363. 
3 
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of the landlard secnre, after he has recoTered the 
lands; and foarthly^ to take from the court the discre- 
tionary power they formerly exercised^ of staying 
the proceedings^ at any stage of them^ upon payment 
of the rent in ilrrear^ and costs. The first of these 
olgects is effected by permitting the landlord to bring 
his ejectment without previously demanding the rent: 
the second^ by permitting a mortgagee not in posses- 
sion to recover back the premises at any time within 
six months after execution executed^ by paying alT 
the rent in arrear^ damages and costs of the lessor^ 
and performing all the covenants of the lease (o) : tlie 
thirds by limiting the time for the lessee or his assigns 
to make an application to a court of equity for relief^ 
to six calendar months after execution executed : and 
the fourth^ by limiting the application of the lessee to 
stay proceedings^ upon payment of the rent in arrear 
and costs^ to the time anterior to the trials and mak- 
ing it compulsory upon the court to grant the appli- 
cation when properly made (p). 

As this statute dispenses with a demand for rent in 
those cases only where there is no sufficient distress 



(o) It M difficult to difcorer from 
the report of the case of Doe d. 
WkUfiM ▼. Roe^ 8 Taunt 408, 
«liat was the true point submitled 
to the judgment of the court It 
Is quite clear it is not the one 
stated in the margin, vl». " that the 
mortgagee of a lease has the tame 
title to relief, against an ejectment 
for non-payment of rent, and upon 
the same terms, as the leetee against 
whom the recovery is had/' ht^ 



cause hj the proTisions of this sta- 
tute, a lessee can only have relief 
against an ejectment for a for- 
feiture, upon paying the arrears of 
rent and costs of suit into court 
before tria!^ whereas a mortgagee 
may obtain relief upon paying the 
antsars, costs, and danaages, at any 
time wWdm eis wionthe §fUr esecu* 
UonemectOed, 
(p) RoeiL ffeet t. Davie, 7 East 
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upon the premises as well as sin months rent in ar« 
rear^ it is still necessary for the lessor to comply with 
all the formalities of the common law^ before he can 
proceed upon a clause of re-entry for non-payment of 
rent^ if a sufficient distress can be found (9). But an. 
insertion in the proviso of the lease that the right of 
re-entry shall accrue upan the rent being lawfully de- 
manded, will not render a demand necessary if there 
be no sufficient distress^ for it is only stating in express 
words^ that which is in substance contained from the 
principles of the common law ki every proviso of 
this nature (r). 

It has been observed^ that the provisions of this 
statute (with the exception of the one relating to the 
demand of rent) extend to all cases where there is 
six months rent unpaid^ and the landlord has a right 
to re-enter. This point has only been decided upon 
Ihat part of the fourth seetion which directs all pro« 
ceedings to be staid upon payment of the rent in 
arrear and costs before trial ; but the principle of the 
decision seems to apply to all the other provisions of 
the statute as well as to the one then immediately before 
the court. — It was objected in that case that the statute 
only applied to cases of ejectment brought after half 
a year's rent due^ where no sufficient distress was to 



(f ) Doe d. fmrUer y. WtmMa»^ 
7T.1L.117. Tid«Amtib^.ft«M0r» 
3 Taunt 946—852. 

(r) Doed.Schofieldr.Jlexafuler, 
2 M. & S. 585. Lord EOenUreughj 
C. J. differed from the oUier judges 
ia tbif cafe, bo being of opinion, 
that wben tbe wordi *' bdng Aw* 



fiiDp dimunOid^ were inserted in a 
proviso for ro-entrj« they were to 
be considered as a stipuktion be- 
tween the parties that the rent 
should be, in fact, demanded 
(though not with the strictness of 
the comiiioii law) before ^iecUBtat 
brought 
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be found upon the premises^ but Lord Ellenborough^ 
C.J. says^ '^ the statute is more general in its opera-^ 
tion ; for though the fourth clause has the word suck 
(such ejectment), yet the second clause to which it 
refers is in the disjunctive; stating first, that in all 
cases between landlord and tenant, when half a year*ft 
rent slrnll be in arrear, and the landlord has a right of 
re-entry for non-payment thereof, he may bring eject-* 
Hient^ &c., or in case the same cBnnot> be legally 
served, &c. or in case such ejectment shall not be for 
the recovery of any messuage, &c. and in case of judg- 
ment against the casual ejector o» non-suit for not. 
confessing lease, entry, and ouster^ it shall appear by 
affidavit, or be proved upon the trial, in case the de« 
fendant appears, that half a year's rent was due be^ 
fore the declaration served, and that no sufficient dis^ 
tress was to be found on the premises, and that the 
lessor had power to re-enter ; f Aen, and in every such 
case, the lessor in ejectment shaJl recover judgment 
and execution (s)." 

By the words of the fourth section the lessee is to 
pay the arrears of rent, &c. into court before the triah 
and no provision is expressly made for his relief in 
case he should suffer judgment to go by default 
against the casual ejector. If, however, the point 
should arise, it is probable that the court would not 
consider a judgment so obtained as equivalent to a 

m 

trial, but would grant relief to the lessee at any time 
before execution executed. In the case of Good^ 
title v. Holdfast {t), which was decided about the 

(«) Ro,e d. fFcit T. Daviif 7 East (0 Eatt^r Term, 46co,9. $(nik 
m^ 9QQ, 
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time when the statute was enacted^ relief was g^iven 
under such circumstances; but as there is no allusion 
to the statute in the report of the case, it is probable 
that the decision took place before it passed into 
a law. 

The provision of this fourth section seems also to 
extend only to cases where the rent and costs are ten* 
dered to the lessor, or paid into court, after'action 
brought; yet where the tenant tendered the rent in 
arrear after the lessor had given instructions to his 
attorney to commence an action, but before tbedecla* 
ration had been delivered, the court set aside the pro« 
ce^dings with costs, although it was urged by the 
lessor that such tender was merely matter of defence 
at the trial (u). 

Where the ejectment was brought on a clause of 
re-entry in the lease for not repairing, as well as 
for rent in arrear under the statute, it was arg^edj 
on a motion to stay proceedings upon payment of the 
rent, that the case was not within the act, because it 
was not an ejectment founded singly on the non-pay- 
ment of rent ; but the court, notwithstanding, made the 
rule absolute, with liberty for the lessor to proceed on 
any other title (to). But where the lessor has re- 
covered possession of the premises, s^ court of equity 
will not grant relief under the second section, if such 
recovery was by reason of the breach of other cove- 
nants or conditions, as well as by the non-payment of 
rent.^ And where" the tenant applied to the Court of 

(tt) Goodrighi d. Slepheman r. (w) Pure d. fFithev r. SfafrifePb 
iV'tf ri^A«,"Black. 746. B. N. P. 97. 
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Chancery to relieve isgainst a recovery upon a jnc%« 
nent by default against the casual ejector^ alledging 
that the ejectment ^vas brought for a forfeiture in^ 
curred by non-paymenC of rent, which allegation vras 
contradicted by the landlord^ who stated in his answer^ 
that the tenant had also broken many of the covenants- 
ef the lease^ for which the landlord had a right to re- 
enter; the court directed an issue to try^ whether the 
landlord knew of any of the breaches of covenant^ 
at the time of bringing the ejectment (x). 

Where the lessors of the ptaintiff were both devisees 
and executors, and in each capacity rent was due to 
them^ the defendant moved to stay proceedings on 
payment of the rent due to the lessors of the plaintiff 
as devisees, they not being entitled to bring ejectment 
as executors : there appeared to be a mutual debt to 
the defendant by simple contract^ and the defendant 
offered to go into the whole account^ taking in both 
demands^ as devisees and executors, having just alio w^ 
ances, which the lessors of the plaintiff refused: the 
rule was made absolute to stay proceedings on pay- 
ment of the rent due to the lessors as devisees^ and 
costs (y). 

The proceedings may be staid^ either by moving 
the courts or in vacation time by summons {z). 

In moving for judgment against the casual ejector, 

(4r) Madman ▼. Calcrafty 10 Tez. ifoff. Barn. 1 84. 
fft. . (b) t Sell. Prac. IS7. 

(/) Duckworth d. TiMe^ v. Ttm- 



AS BETWEEN lANDLORB AND TENANT. 



155 



m an ejectment brought under the provisions of thi9 
statute^ the court will not grant a rule for judgment 
without an affidavit (a), pursuant to the statute^ that 
half a year's rent was in arrear before declaration 
served^ that the lessor of the plaintiff bad a right to / / 
re-enter^ and that no sufficient distress was to be found 
upon the premises countervailing the arrears of rent 
then due : and^ if the case require it^ the affidavit 
must also go on to state^ that the premises were un^ 
tenanted^ or that the tenant could not be legally 
served with the declaration^ or as the facts may be^ and 
that a copy of the declaration was affixed on the mojst 
notorious (stating what) part of the premises (6). 



This affidavit is of course only necessary upon 
moving for judgment against the casual ejector^ or 
after a non-suit at the trial for the tenant's not con- 
fessing lease^ entry^ and ouster; but if the tenant ap« 



(a) In the case of Doe d. Hitch- 
ings r. Lewis , (Burr. 614.) it ap- 
peared, that the lessor of the plain- 
tiff had once been tenant to the 
defendant, under a lease for a term 
of years, of which some were yet 
to come; and had been ejected by 
him nearly twenty years before, by 
a judgment in ejectment against 
the casual ejector, pursuant to the 
statute of 4 Geo. II. c. S8. for non- 
payment of rent.. The title set up 
bj the lessor in this last action was 
the irregularity of the proceedings 
in the first ejectment, from the 
want of a proper affidavit whereon 
to ground the judgment; and the 
question for the court to decide 
was, whether it was necessary for 



the defendant, (the original land- 
lord,) to give evidence of this affi- 
davit. The court were unanimously 
of opinion, that from the lapse of 
years no such evidence was nece»* 
sary; but it seems to have been 
Lord MansfieliTs opinion, that if 
the lessor of the plaintiff in the 
second action had proved, that in 
point of fact no affidavit had been 
made, he would have been entitled 
to recover. But qtuere, if the pro- 
per method in such case, if the 
judgment be recent, is not to 
move the court, upon affidavit 
of facts, to set aside the judgment 
for irregularity? 
(If) App. No. 19. 
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pear^ and the ejectment come to trial, the matters 
contained in the above affidavit must be proved (c). 

When a forfeiture has accrued upon a clause of re- 
entry for rent in arrear, such forfeiture will be 
waived if the landlord do any act after the forfeiture, 
which amounts to an acknowledgment of a subsisting^ 
tenancy ; as if he receives rent due at a subsequent 
quarter, or distrain for that in respect of which the 
forfeiture accrued, or receive the same and give a 
receipt for it as for so much rent, or in which he calls 
the parly, his tenant. It seems, however, according 
to tile old authorities, that in the case of a lease for 
years, the bare acceptance by the lessor at a subse- 
quent day of the rent, in respect of which the forfeiture 
accrued, although before ejectment brought, will not 
of itself, unless accompanied with circumstances which 
shew an intention to continue the tenancy, bar him 
of his right to re-enter, because the rent is a duty due 
to him, and as well before as after re-enti;y, he may 
have an action of debt for the same on the contract 
between the lessor and lessee ; but that in the case of 
a lease for life, the mere acceptance of such rent will 
be sufficient to affirm the lease, as the lessor could not 
receive it as due upon any contract, but must receive 
it as his rent; for when he accepted the rent he could 
not have an action of debt for it, but his remedy waa 
by assize, if he had seisin, or distress (d). 

Where an ejectment was brought upon a proviso 

(c) Doe d. Hitchittgs t. LeisU^ S. C. 1 Leon. 862. Pennanfn case. 
Burr. ent. SO. 3 Co. 64. et vide D9e d. Cheney t^ 

{d) Green's case, Cro. EH?. 3. Batten^ Cowp, 243« 
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ef re-entry for non-payment of rent^ and the lessor 
also commenced an action of covenant for rent^ ac- 
cruing subsequently to the day of the demise in the 
ejectment^ and the tenant paid into court the rent 
demanded in the action of covenant^ the forfeiture 
was holden to be waived; but it seems doubtful 
whether the commencement of the action of covenant 
was of 2<$e//* sufficient to waive the forfeiture (e). 

It seems that a landlord will not waive his right of 
re-entry for a forfeiture, incurred by non-payment of 
rent, by taking an insufficient distress for that rent (/)« 



{e) Doc d. Crompt^n v. Miushuly 
B. N. P. 96. S. N. P. 650. 

(f) Brewer d. Lord Onslow v. 
Eatony cited in Goodrighl d. Char- 
ier V. Cordwent, 6 T. R. 220. 

It may lie useful to notice in this 
place a proTision of the legislature 
ia one particular case of rent in 
arrear, although it does not strictly 
hclong to a treatise ou ejectmeuL 
By the statute 11 Geo. II. c. 19. s. 
16. after reciting, that landlords 
are often great sufferers by tenants 
running away in arrear, and not 
only suffering the demised pre- 
mises to be uncultivated without 
aay distress thereon, whereby the 
landlords or lessors might be sa- 
tisfied for the rent in arrear; but 
also refusing to deliver up the pos- 
session of the demised premises, 
whereby the landlords are put to 
the expencc and delay of recovering 
them in ejectment, it is enacted, 
** That if any tenant holding any 

lands, tenements, or heredita- 



C( 



'* ments, at a rack rent, or where 
*' the rent reserved shall be full 
" three-fourtiis of the yearly value 
" of the demised premises, iih» 
*' shall be in arrear for one year's 
** rent, shall desert the demised 
" premises, and leave the same un« 
'' cultivated or unoccupied, so at 
*' no sufficient distress can be had 
^' to countervail the arrears of rcnti 
*'*• it shall and may be lawful, to and 
** for two or more justices of the 
** peace of the county, riding, di- 
vision, or place, (having no in- 
terest in the demised premises,) at 
the request of the lessor or land- 
'* lord, lessors or landlords, or his, 
" her, or their bailiff* or receiver, to 
*' go upon and view the same, and 
'* to affix, or cause to be affixed, on 
*' the most notorious part of the pre- 
*' misrs, notice in writing, what day 
'* (at the distance of fourteen days 
" at least,) they will return to take 
*^ a second view thereof; and if 
'* upon sUch second view, tht 



i« 



(( 
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With respect to provisoeg for re-entry upon the 
breach of other conditions, no general principle can 
be laid down^ excepting that which arises out of the 
maxim of our law that every doubtful grant shall be 
eonstrued in favour of the grantee ; namely^ that the 
breach complained of must come within the vdry 
letter of the covenant^ or the lease will not be for* 
feited; and the clearest method of shewing the appli* 
cation of this principle will be by giving a short 
digest of the cases upon the subject. 

Where the lessee covenanted with the lessor not to 
assign his term without the lessor's consent^ and 
afterwards devised his term without such consent^ it 



Ci 



«c 



<c 



tenant, or vome person on his or 
** her hehalf, shaU not appear, and 
** paj the rent in arrear, or there 
*^ shaU not be^ sufficient distress 
upon the premises; then the said 
justices may put the landlord or 
** landlords, lessor or lessors, into 
** the possession of the said demised 
** premises ; and the lease thereof 
*^ to such tenant, as to any demise 
** therein contained only, shall 
^' from thenceforth become iroid." 
" Sect 17. " Provided always, 
that such proceedings of the said 
justices shall be examinable in a 
summary way, by the next justice 
or justices of assize of the re- 
spectiye counties in which such 
^ lands or premises lie; and if they 
*' lie in the city of London, or 
county of Middlesex, by the 
judges of the courts of King's 
** Bench, or Common Pleas; and 



i.( 
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** if in the counties palatine of 
*' Chester, Lancaster, or Durham, 
** then before the judges thereof; 
** and if in Wales, then before the 
*' courts of grand-sessions respec- 
** tively ; who are hereby respec- 
•* tively empowered to order re- 
<<stitution to be made to such 
" tenant, together with his, or her 
'' expences and costs, to be paid by 
" the lessor or landlord, lessors or 
*' landlords, if Chey shall see cause 
" for the same; and in case fhey 
^' shall affirm the act of the said 
" justices, to award costs, not ex- 
^^ ceeding five pounds, for the fri- 
" volous appeal/* The provisions 
of this statute, however, like those 
of 4 Geo. II. c. 28. are holden to 
extend only to cases where the 
landlord has a right of re-entry re- 
served to him by the demise.-^ 
Wood, L, & T. 6«S. 
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ivas holden not to amount to a forfeiture^ for a devise 
is not a lease (g). 

Where the lessee covenanted not to demise^ assign, 
transfer^ or set over^ or otherwise do or ptU away the 
indenture of demise^ or the premises thereby demised, 
or any part thereof, to any person or persons what- 
-soever^ and afterwards made an under-lease of the 
premises, it was held not to be a breach of the cove- 
nant, or a forfeiture of term, for an under-lease \% 
not an assignment. And it was said by the courts in 
answer to an argument, that although an under^ 
leaw did not amount to an assignment, yet that it 
was a transferring, setting over, doing, or putting 
awojf u)ith the premises, that the courts have al- 
ways looked nearly into these conditions, covenants, 
and provisoes, that the devising a term was a doing 
or putting it away, so being in debt by confessing 
a judgment, and having the term taken in execu- 
tion was the like^ but that none of these amounted 
to an assignment, or to a breach of the covenant, 
or condition (A). 

It seems to have been once holden^ that if a lessee 
for years grant the lands to another for the whole 
term he has therein, but reserve the rent payable to 
himself, and not to the original lessor^ it will be a 
lease, and not an assignment^ notwithstanding the 
want of a reversion in the party so granting; but 

is) Fox V. Swan, Sty. 482. 3 Will. 234. 

(h) Crutoe d. Blencowe y. Bugby, 
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With respect to provisoes for re-r ^ reported, has 
breach of other conditions, no gen'' 
be laid down^ excepting that w^ 
maxim of oar law that eyetyj a proviso, that the 
construed in favour of the .'^ssign over, the whole, 
breach complained of /^,e«, without leave in writ- 
letter of the covenap' ."/^og the lease, it was held that 
feited; and the c» y/'^jer-let without incurring a for- 
cation of thic yO^ ^ord over was annexed only to the 
digest of W '/^^. therefore the condition was broken ' 

/^^'uihe premises, or any part of them, for 

Wh'^ V^^A^ ^^^^ (^)- ^"^ where the proviso was 
assif \f^^'^, or otherwise part with the premises, for 
v'^^i^ or any part, of the term, the proviso was 



af» ^i 



ffif f^e broken by an under-lease, as well as by an 

0^h 



ffThere a lease contained a proviso for re-entry in 

^^ the tenant should demise or let the demised pre- 

mises, or any part thereof, for all or any part of the 

term without licence, and the tenant without licence 

agreed with a person to enter into partnership with 

bim, and that he should have the use of certain parts 



(0 Poidtney y, ffolmei^ Stran. year, and not as a tenancy for the 

405. Palmer y. Edwardt^ Doug, restdut of the term. Fide Doe d. 

' 187, in noUs, It seems from these Rigge v. Beil^ 6 T. R. 471. Qaytm 

I cases, that a parol assignment of v. Blakey^ 8 T. R. 3. * 

the whole term, which is void by (k) Roe d. Chregion r. Harritmi, 

the statute of frauds, will be good s T. R. 425. 

as an under-lease ; but quisere if the (/) Doe d. Holland v. fFonelejf^ 

tenancy thereby created docs not i Campb.20« 
enure as a tenancy from year to 
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premises exclusively, and of the rest jointly 

^ the tenant, and according'ly let him into pos- 

U wag held that the lease was forfeited 

ov that it was a parting with the exclusive 

^lon of some part of the demised premises, and 

.lether it were gratoitously or for rent reserved was 

immaterial (m). 

A covenant not to underlet any part of the premises 
without licence^ is not broken by taking in lodgers ; for^ 
jper Lord Ellenborough, C.J. -'The covenant can 
only extend to such under*Ietting as a licence might 
be expected to be applied for^ and whoever heard of a 
licence from a landlord to take in a lodger ?(n).'' 

Where the lessee enters into covenants not to assign, 
&c. the courts will distinguish between those acts which 
are done by him voluntarily, and those which pass in 
invitum, and will not hold the latter to be a breach 
of the covenant. Thus, if the lessee become bank- 
nipt, and the term be assigned under the comm^ion, 
no forfeiture will be incurred (o) ; unless, indeed, there 
be an express stipulation in the proviso that it shall 
extend to the bankruptcy of the lessee (p). And 
where a lessee who had covenanted not to '' let, set, 
assign, transfer, make over, barter, exchange, or 
otherwise part with the indenture/' with. a proviso, 
that in such case the landlord might re-<»nter, after- 
wards gave a warrant of attorney to confess judgment, 
on which the lease was taken in . execution and sold ; 

IL & S.'S97. S M. & S. S53. 

(«) i>«» 4. Ml ¥. liimintj 4 ipy Bo0 id. SmOer t. amtrs, 
Caiiipb,77, 8T.R.1S9. 

M 
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it was held to be no forfeiture of the lease^ unless the 
warrant of attorney were given expressly for the pur* 
pose of having the lease taken ; for judgments, in 
contemplation of law, always pass m invitum. And 
Lord Kenyan, C. J. said, '* there was no difference 
between a judgment obtained in consequence of an 
action resisted, and a judgment that is signed under 
a warrant of attorney ; since the latter is merely to 
shorten the process, and lessen the expence of the 
proceedings :" but if the warrant of attorney be ex- 
pressly given for the purpose of having the lease 
taken in execution, it will be held to be in fraud of 
the covenant^ and a forfeiture of the lease {q). 

This protection extends also to the party, to whom 
the term is by law assigned. The reason of this is, 
that such assignee cannot be encumbered with the 
engagement belonging to the property which he 
takes, but must be allowed to divest himself of it^ 
and convert it into a fund for the benefit of the 
creditors ; and therefore a forfeiture is not incurred, 
if the assignees sell the term (r). 

But where one leased for twenty-one years, '* if 
the tenant^ his executors, &c. should so long continue 
to inhabit and dwell in the farm-ho\i8e, and acltuMtf 
occupy the lands, &c. and not let, set, assign over, or 
otherwise depart with (he lease," the tenant having 
become bankfupft, and his assignees having possessed 
themselves of the premises^ and sold the lease, and the 
bankrupt being out of the possession and occupation 

(f) Dm d. MUOdntm v. Cn^tr, (r) Dotfd. G00ikekere v. HfiMiif 
ST. ILAT.SO^ 3 M. ft S. 355. 
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of (he iiirin^ it was held, that the lessor might main* 
tain ejectment. And this case was distinguished from 
the one just mentioned, as not being a case of for* 
feiture ; but one in which the term itself was made 
to continue and depend upon the personal occupation 
of the lessee, and that therefore the term itself ceased, 
when the lessee bad no longer the occupation of the 
Ibrm (s). 

Where a lease contained an exception out of tha 
demise of all trees then growing, or thereafter to 
grow upon the demised premises, and also a proviso^ 
that if the defendant should commit any waste in or 
vpan the said demised premises, it should be lawful 
for the lessor to re-enter ; it was held to be no for* 
feiture of the lease, to cut down the trees except- 
ed; for that waste could only be committed of the 
thing demised, and those trees being excepted ont oi 
the demise, no waste could be committed of them, 
and consequently no forfeiture, within the provi* 
sion of the lease, could be incurred by cutting them 
down (0- 

A covenant, ^' not to nse or exercise, or permit or 
suffer to be used or exercised, upon the demised pre* 
mises, or any part thereof, any trade or business 
whatsoever,'' is broken by an assignment to a school- 
master, who kept bis school npon the premises (u). 

Where a lease contained a covenant '^ to insure and 
keep insured a given sum of money upon the pre* 

(t) Dpe d. J^Hkm—d ¥» Qarke^ S Salt 190. 
S Eftfl. 185. (») J>09 d. Mk T. KMmg.lL, 

(t) Go9irigk$ d. Fettf v. Fi»iM$, & & 95. 

u2 



16f 4w fas AcvfON w EjfievHm 

fiiises daring the term, in some sufficient insumice 
office/' (he coTenant was interpreted, by reasonaUe 
intendment, to mean insurance against ire ; and the 
l^aee, having in sailed l^e proper sum/ bat <^iBitted to 
pay the annual premium 'wilhin the time aHowed by 
the office for payment, uras held to baipe finrfeited his 
lease apon a chuse of re-entry, although he paid 
the premium within fourteen days after such time, 
and no action had been commenced, and no ac- 
cident had happened by fire to the premises, in 
the mean time (x). But where, in pursuance of a 
simitar covenant, the lessee effected an insurance 
(the policy containing a memorandum, that in case 
of the death of the assured, the policy might be 
continued to his personal representative> provided 
an indorsement to that effect was made upon it within 
three months after his death), and died, and tiie re* 
preventative, after the three months had expired, but 
before ejectment brought, obtained the proper in- 
dorsement. Lord Ellenborough, C. J. was of opinion 
that the policy did not become void for want of the 
indorsement within the three months, but at most was 
only voidable by the company, and ruled, that no for- 
eiture was incurred (^). 

A covenant in a lease to deliver up at the end 
of the term all the trees standing in an orchard at 
the time of the demise, '' reasonable . use and wear 
only excepted/' is not broken by removing trees de- 
cayed and past bearing, from a part of the orchard 
which- was too crowded {%). 

(jt) Doe d. Filt y. ShertHn, 3 Carapb. 76. 
Campb. IS4 (%) Doe d. Jonet t. Croncdk, S 

(^ Doe d. Pin Y. Latfdng, 4 Campb. 449. 
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A lease with a clavse of re-entrj, for non-perform* 
aaca of coTenaftto^ contained a general coveoant an the 
part of the lessee^ to keep the premises in repair ; and it 
was fttf thev stipulated by another independent covenant^ 
that the lessee> within three nHHitbs, from the time of 
a notice to repair being served npon him by the land* 
lord^ should reprar aU the defects specified in the no^ 
tice ; the lancHord^ after serving him with a notice to 
repair^ was uM^vl^eA to bring an ejectment against him 
within the three months^ for a breach of the general 
covenant te repair (a). 

Where a kase^ rendering rent, ' contained a cme*- 
nant that the lessee should not assign without leave of 
the lessor^ after which covenant was a proviso^ that if 
the rent should be in arrear, or if all or any of the co« 
venants tAereuiq^er contained on the part of the kssee, 
should be broken^ it should be lawful for the lessor to 
re-enter, and there were no covenants on the part of 
the kssee after the proviso^ hot only a coreiiant by the 
lesnor^ that the lessee paying rent, and performing lA 
and every the covenants theremb^wre contained on his 
part to be performed, should quietly enjoy ; it was 
held that the lessor could not re-enter for breach of 
the covenant not to assign^ the proviso being re- 
strained by the word '^ hereinafter'* to subsequent co- 
venants ; and although there were none snch, yet the 
court could not reject the word (6). 

Where a beneficial long lease reserved to the lessee 
the liberty to cut down and dispose of alt timber, &c. 

(#) Hoe d. ^oftUfy Y. PuinCi 9 (b) Doe d. I^pencer v. Godwin^ 4t 
Csmpb. 5SS. M. & S. 8^5. 

2 
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then growings or thereafter to grow during the 
term^ subject to the following proviso^ that when 
and 80 often as the lessee should intend^ during the 
term, to fell timber, &c. he should immediately give 
notice in writing to the lessor of such intention^ who 
should thereupon have the option of purchasing it^ 
with a power of re-entry^ in case of a breach of this 
proviso^ and the lessee, soon after the execution of 
the lease, (at that time intending bond fide to cut down 
the whole of the then growing timber,) gave the pro- 
per notice in writing to the lessor, who did not ac- 
cept the purchase, but disclaimed it ; the lease was 
not forfeited, although the lessee did not forthwith 
fell all the timber, &c. but proceeded to cut down the 
same in different seasons at his own convenience, 
without giving any fresh notices to the lessee, or his 
assignee to whom he had, previously to the last cut* 
tings, conveyed his interest (c). 

In all these cases, the tenancy was created by 
deed ; but the principle is the same if the tenant holds 
under an agreement for a lease, which specifies 
the covenants to be inserted in the lease, and that 
there shall be a power of re-entry for a breach of 
hem (d). 

Next of the means by which a covenant may be 
dispensed with. 

(c) Cf^oitttte d. Ltum^re y. Si* the circumttaiices, gtft iSb& lesMr or 

mOle^ 16 BhL S7. Lord BUenr- hii ungnee a new option to pur* 

borough, C. J. and Le Blanc, J. chaie. 

intiraated an opinion, that a court (i) D«# d. OUer$ym t. BrMtth^ 

of equity would probably, under S Ssp. 100. 

1 
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To enable a reversioner (e) to take advantage of ^a 
forfeiture^ it is necessary that he should have the 
same estate in the lands at the time of the breach^ as 
he had when the condition was created ; an ex- 
tinguishment of the estate in reversion^ in respect of 
which the condition was made^ extinguishing the con- 
dition also {jy. Thus^ where a lease was made for a 
hundred years^ and the lessee made an under-lease for 
twenty years^ rendering rent^ with a clause of re- 
entry^ and afterwards the original lessor granted the 
reversion in fee^ and the grantee purchased the re* 
version of the term ; it was holden that the grantee 
should not have either the rent^ or the power of re- 
entry^ for the reversion of the term to which they 
were incident was extinguished in the reversion in 
fee (g). 

The reversioner must also be entitled to the rever- 
sion, at the time the forfeiture is^ committed, or he 
cannot take advantage of it (A). 

When the condition is, that the lessee will not do 
any particular act without leave from his lessor, if 
leave be once granted, the condition is gone for ever ; 
for the condition is to be taken strictly, and by the 
licence it is satisfied (i). And, in like manner, when 
a condition is entire, a licence to dispense with a part 

(e) For coTenantB upon which Webb t. /Ztiweff, S T. R. 39S. 408. 
the asf ignee of a reTenion may (h) Fenn d. MaUhem$ t. SmMrtf 

foe. Vide ante, SS. 12 BHt 444. 

(/) Jkunpor't cafe, 4Co. 120^). (0 Dumper t. SytiUf Cro. His. 

(Cr) Thre'r t. Bartauj Moore 94. 815. S. C. 4 Co. 1 19 9). 
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of the condition is a dispensation of the wh<^. Ai 
iffhtte the lease contains a clause^ that the lessee 
shall not assign without leave from his lessor^ the 
lessee^ under a licence to assign part of (be premises, 
may assign the whole without incurring; a forfeiture 
{k). But the licence must be such as is required by 
the lease; and therefore, where the lease required the 
licence to be in writings a parol licence was held to be 
insufficient {k). 

Provisoes for te-eiiiry are ulso construed strictly 
with respect to the paities who may take advantage 
of them> and only include the persons, who are ex« 
pressly named. Thus, a power for C. to enter will 
not extend to his executor (m). And it seems also^ that 
if a lessee covenant with his lessor that he will not 
assign^ &c. a covenant so framed will not extend to 
his executors or administrators, although if the exe- * 
cutors or administrators be mentioned in the clause^ 
they will be bound by it (A:). 

A power of re-entry cantiot be reserved to a 
stranger (o) ; and where, in a building lease, a trus- 
tee and his ceBtui que trust were both demising parties, 
and the power of re-entry was reserved to both, and 
the state of the title appeared in the recitals in the 
lease, the court, without argument, held the proviso 
to be void (p). 

{k) Roe d. Greg$m v. ffarrison^ maiie, Willes, 50e^ 

« T. R. 425. Sieen v. Hind, 1 Vez. (o) Co. LiH, 214. 

jun. 294. (p) Doe d. Bmrber v, Lttmrtmcry 

(m) Hostel d: if odt ofl t. Gowtli' 4 Tanttt 29. 
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A forfieitnre of a lease for a breach of oovenant 
tnay be waived, as well as a forfeiture for non-pay-* 
ment of rent, or a notice to quit; that is to say^ 
if the landlord do any act, with knowledge of the 
covenant being broken, which Can be considercid as an 
acknowledgment of a tenancy 8t91 subsisting ; as for 
example, if be receive rent accruing subsequently to 
the forfeiture (q), unaceoropanied by circumstances 
^hich shew a contrary intention (r). But where a 
right of entry was given in three months after notice 
of the premises being out of repair, and the landlord 
gave notice, and after the three months had expired^ 
accepted rent accruing after such expiration^ and thea 
brought an ejectment, the premises being still out of 
repair. Lord Kenyon, C. J. was of opinion, that the 
right of re-entry was only waived up to th^ period for 
which the rent was received, and that the lessor was 
entitled to recover, upon a demise laid sobsequeatly 
to that time, iThe jury, however, found a verdict for 
the defendant, and the court afterwards discharged a 
rale, which the lessor of the plaintiff obtained in the 
next term, for a new trial {s). 

Bat a waiver of one forfeiture incurred by breach of 
covenant, will not be a waiver of a second forfeiture 
incurred by another breach of the same covenant. And 
therefore, where a right of re-entry was reserved on 
a breach of covenant not to underlet, it was held that 
the lessor was entitled to re-enter upon a second un- 
derletting, although he had waived his right so to 

(f) Fas y. Swatm, Styles 4SS. (r) Jnie^ 133. 
O^eirigki d. WaUm- v. Davids, («) Fryett d. ffarrit v, Jigtef^ 
Cowp. SOS. 1 Sip. 393* 
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do upon the first (f )• It is also necessary that some 
' positive act of waiver should take place. The land- 
lord virill not lose his right to re-enter^ by merely 
lying by (however long the period)^ and witnessing 
the act of forfeiture ; but it seems^ that if with full 
knowledge thereof, he permits the tenant to expend 
money in improvements, it is a circumstance from 
which the jury may presume a waiver, as well as 
ground for application to a court of equity for re* 
lief (tt). 

It seems scarcely necessary to observe, that no act 
of the landlord will operate as a confirmation of a 
lease, rendered voidable by a breach of covenant, un- 
less he had full notice, at the time of such act, that 
the forfeiture had been committed (jc). 

Before quitting this branch of our subject, it is ne- 
cessary to notice a material distinction which prevails 
between leases for lives, and leases for years, as to 
the consequences of a forfeiture, when the proviso, 
npon which the forfeiture occurs, declares the lease 
*' to be nuU and void" or, ** to cease and determine, 
&c/' upon the breach of the condition, instead of 
being expressed in the common form, '' that it shall 
and may be lawful for the lessor, in such case, to re- 
enter.'* In leases for lives, whatever may be the 
words of the condition, it is in all cases held, that if 
the tenant be guilty of any breach of the condition of 
re-entry, the lease is voidable only, and not void ; and 

(I) Dcf d. Bottamen t. BUMiy Tbiint.78. 
4 Taunt 735. (x) Roe d. Gregwn t. ffMrri$aif, 

(tt) Doe d. Skeppard r. AUen, 9 8 T. B. 425. 
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therefore not determined until the lessor re-enters, 
that is> brings an ejectment for the forfeiture. Be- 
cause when an estate commences by livery, it cannot 
be determined before entty ; and consequently^ if the 
lessor do any act wh^ch amounts to a dispensation of 
the forfeiture^ the lease^ which before was voidable 
only, is thereby aflSrmed, and the forfeiture waived. 
But when clauses of the same import, as those first 
above mentioned, are inserted in leases for years, if 
the lessee be guilty of any breach of the condition of 
re-entry, the lease becomes absolutely void, and de- 
termined thereby ; and cannot be again set up by any 
subsequent act of the lessor. When, however, a lease 
for years contains the common proviso, namely, '^ that 
it shall and may he lawful for the lessor to re- 
enter/* or a proviso, *' that the term shalt cease 
and determine, if the lessor please** {y), the lease will 
be only voidable by a breach of covenant ; and the 
forfeiture may then be waived by a subsequent ac- 
knowledgment of a tenancy, in the same manner as 
in all cases of leases for lives {%). 

A proviso in a lease to re-enter for a condition 
broken, operates only during the term, and cannot be 
taken advantage of after its expiration. Thus, where 
a lease for ninety-nine years, if A. and B. should so 
long live, was granted, with a proviso giving the 
power of re-entry, in case the lessee should under-let 
the premises for the purpose of tillage, and an under- 
tenant of the lessee ploughed up, and sowed the land, 
but the lessor did not enter during the continuance of 

(y) Doe d. BrUtew v. Oldy K. B. («) Co. Litt. 815, (a). PefifMitft 
Sittings after T. T.1814. M. S. case, 3 Co. 64, 65. 
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tbe estate ; it was held in an aetion of trespass by the 
lessor against tbe under-tenant^ for entering upon tbe 
]and> after tbe determination of the estate^ for tbe 
purpose of carrying off the emblements, that tiie 
plaintiff^ haTing never been in poasession by right of 
re-entry for condition broken^ could hate no ad- 
vantage thereof, and that the defendant, who ploughed 
and sowed the land, was entitled to take tbe emUe- 
nents (a). 



>' 
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CHAPTER VI. 



OF THE 4NCIENT PRACTICE} AND THE CASES IN 
WHICH IT IS STILL NECESSARY. 



ss 



When the remedy by ejectment is pursued in an 
inferior courts the fictions of the modern system are 
not applicable^ for inferior courts have not the power 
of framing rales for confessing^ lease^ entry^ and 
ouster^ nor the means^ if such rules were entered 
into, of enforcing obedience to them (a). When also 
the premises are vacated, and wholly deserted by the 
tenant, and his place of residence is unknown (6), 



(a) Thi King ▼. Mogar cf BrU- 
tnff I Keb. 690. SkermauY. Cocke, 
1 Keb. 795. It is said by GUbert, 
C. B. that if the defendant, in an in- 
ferior comt, enter into a rale to 
oanimt iette, kc and the cause be 
cemoTed, and the jud^ of the in- 
ferior .court grant an attachment 
against the defendant for disobedi- 
eace to tke rule, the mperior court 
will gmt ail attaebment against 
the Jadfe, €»r«aeeeding his aatho* 
rity, and obstructing the course of 
the superior coart. (€Klb. Eject. 



S«.) 

{b) Strict proof of this fiict will 
be required; and if it appear, that 
the premises were not whotty de- 
serted, or tint the plaintiff*slcsM>r 
knew where ike tenant Hved^ a jiidf^ 
meat obtained by means of the an- 
cient practice will be set aside. A 
very litUe matter has been held suf- 
ficient to keep possBSsioB* sack as, 
leaving beer in a cellar, or hay in a 
bam. (&iiiai*0T.JI«Rl,StraB.lOO4. 

jtfMs a. (i^:ywbi ▼• .ifm*, 4 T. a. 

464.) 
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the modern practice^ for reasons which will be noticed 
in a subsequent chapter (6 \ cannot be adopted. When^ 
therefore^ the party brings his action in' a superior 
courts the possession being vacant (c)^ and the lessor's 
abode unknown^ and when he is desirous of trying 
his title in a court of inferior jurisdiction, all the 
forms of the ancient practice must be observed : a 
lease must be sealed upon the premises ; an ouster 
actually made; and the parties to the suit will be 
real, and not imaginary persons. 

The manner of proceeding in these cases is as 
follows. A. the party claiming title, must enter upon 
the land before the essoign-day of the term of which 
the declaration is to be entitled, and whilst on the 
premises, execute a lease of them to B. (any person 
(d) who may accompany him), at the same time de- 
livering to him the possession by some one of the 
common modes. C. (some other person) must then 
enter upon the premises, and eject B. therefrom, and 
having done so, must remain upon them, whilst J3. 
delivers to him a declaration in ejectment, founded 
upon the demise contained in the lease ; and in all 
respects like the declaration in the modern proceed- 
ings (e), except that the parties to it are real instead 
of fictitious persons ; B. being made the plaintiff, A. 
the lessoi^, and C. the defendant To this declaration 
a notice must be added, signed by J3.'s attorney, and 

(») Cbap. VII. ordered, «' that forlhe prerentioii 

(c) Appendix, No. 7r of maintenaiice and brocage, no at* 

(i) AHomiet form an exception tomey shall be le«ee in an ^ect- 

to this ttatementi for, by the mles ment" ^ 

of B. R. and C. 3. (M. T. 16M.) it is (e) Appendix^ No. 12. 
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addressed to C, requiring him to appear and plead to 
the declaration^ and informing him that if he do not, 
judgment will be signed against him by default (/). 

When the landlord^ or person claiming title^ does 
not wish to go through this ceremony himself^ he 
may execute a power of attorney^ authorizing another 
to enter for him (g) ; and the proceedings are then 
the same as if he himself entered. But it must be 
remembered^ that if it be necessary^ when the an- 
cient practice is used^ to join the wife in the demise^ 
the lease must be executed by the husband and wife^ 
in their proper persons, because ^feme covert can- 
not constitute an attorney (A). 

When the ancient practice is resorted to^ the suit 
must proceed in the name of the casual ejector^ and 
if the proceedings are in a superior courts no person 
claiming title will be admitted to defend the action. 
If^ therefore^ in such case, the right to the premises 
be disputed, the party who seals the lease must, in 
the first instance^ recover the possession, and the 
4>ther party must afterwards bring a common eject- 
ment against him^ to try the title (t). 

When the proceedings are in the King's Bench, an 
affidavit must be made (k) of the sealing of the lease^ 

(/) Appeodiz, No. 8. Noy. 133. Sed vide Hopkuui*» caie, 

(f) SSelLPnc. 131. Appendix, Cro. Car. 165. Gardiner y. I^or- 

Not. 6 and 6. flt4ni» Cro. Jac. SIT. 

(A) fFiii&m T. Rich, I YeW. 1. (0 Bs parte Beauchmmp and 

S. C. 1 Brown, 134. Ptomer y. Bmrt, Bam. 177. B. N. P. S6. 

BedAead, % Brown, 848. S. C. {k) Appendix, No. S. 
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onster of the plaintiff^ &c.; and upon thi$ affidavit a 
motion is made for judgment against the defendant, 
and unless he appears and pleads, judgment will be 
signed against him, upon moving the court, as in a 
common ejectment (2). 

In the Common Pleas, this affidavit and motion are 
unnecessary, and instead of them a rule to plead must 
be given on the first day of term, as in other actions, 
and if there be no appearance and plea at the expira- 
tion of the rule, judgment may be signed (m). 

It is immaterial, as fer as the forms of sealing the 
lease, &c. are concerned, whether the action be com- 
menced in a superior, or inferior court ; but the sub- 
sequent proceedings in inferior courts must of course 
depend upon the general practice in them in other 
actions, and cannot form a part of this treatise. How 
far it may even be necessary to give the tenant in 
possession notice of the claimant's proceedings, in an 
ejectment brought in an inferior court, may appear 
doubtful, when it is remembered, that such notice 
was only requisite in the superior courts, in conse- 
quence of a rule made for that particular purpose (n) ; 
but it certainly is more prudent to conform to the ge- 
neral practice in this respect, and the notice need not 
to be given until after the entry, and execution of the 
lease (o). 

It seems, that an ejectment cannot be removed from 

(/) Smufiley y. ffenden, 1 Mk. (») Ante, IS. 
S55. 2 Sell. Prac. 181. (0) 1 Lill. Pr. Reg. 675, 

(m) dSdI.Prac. 131. 
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an inferior to a superior court, except by a writ of 
habeas corpus; but it is difficult to discover the prin- 
ciple^ upon which the writ of certiorari is considered 
insufficient (p). 

When an ejectment is removed from an inferior to 
a superior courts the tenant in possession is entitled 
to the same privilege of confessing lease^ entry, and 
ouster, and defending the action, as if the plaintiff 
had originally declared in the superior court (q). 

When the lands lie partly within, and partly withr 
out, the jurisdiction of the inferior court, the defend- 
ant cannot plead above the jurisdiction of such in- 
ferior court, because the demise is transitory, and 
may be tried any where (r). 

As the plaintiff, in the ancient practice, is a person 
.actually in existence, his death would of course abate 
the action according to the general rules of law ; but 
as the courts look upon the lessor of the plaintiff to 
be the person concerned in interest, they will not 
suffer him to be deprived of his remedy, by such an 
event. If, therefore, there be any one of the same 
name with the plaintiff, he will be presumed to have 
been the person ; and it has also been held to be a 
contempt of the court, to assign for error the nominal 
plaintiff's death (s). 

In like manner, before the introduction of the 

(p) Highmore t. Barlow, Barn. (r) HaU r. Hughs, 2 Keb. 69. 

421. •/iUeny, Foreman, I Sid. 313. (s) Moore v. Goodright, Stran 

(9) Gilb. Eject. S7. 899. 

N 
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modern practice^ it was said^ that if the plaintiff re* 
leased to one of the tenants in possession^ who bad 
been made defendant^ such release would be a good 
bar^ because the plaintiff could not recover against 
his own release^ since he was the plaintiff upon the 
record ; but the courts considered such a release as a 
contempt^ and it does not appear that a plea of this 
nature ever occurred in practice (<)• 

The casual ejector is also in the ancient practice a 
real person^ but the court will not allow him to con* 
fess judgment; and where^ upon proceedings on a 
vacant possession^ the casual ejector gave a warrant 
of attorney for this purpose^ the court set the judg* 
ment aside (fi). 

Where an action of ejectment^ and an action of as- 
sault and battery, were joined in the same writ, after 
verdict it was moved in arrest of judgment, because 
it was without precedent; but the court seemed to 
think the mi^oinder cured by the verdict (10). 

(t) Peio ▼. Cket^, S Brown, ISd. (») HB^per T. DmI^^ Stnou 531. 
Jnan. Salk. S60. Vide D0ed.Bpie (w) Bird y. SneH, Hob. f49. ct 
▼. Brewer, 4 M. & S. 900. vUe Gilb. Eject 5S. 
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CHAPTER VII. 



OF THE DECLARATION IN THE MODERN ACTION 
OF EJECmENT, AND NOTICE TO APPEAR. 



-L HE proceedings in the modern actioa of eject* 
ment being founded in fiction^ and regulated al- 
together by the courts of conmon law, a system of 
practice has gradually been formed, adapted to the 
uses of the particular remedy, but for the most part 
independent of the general practical regulations in 
other actions. The singularity of the modern prac- 
tice has, indeed, occasioned it to be denominated a 
string of legal fictions ; and the remedy itself has 
frequently been called a child and creature of the 
court. 

To enable a party claiming title to lands, to take 
advantage of the modern method of bringing an eject- 
ment, it is necessary, as we have already observed (a), 
that a person should be in possession of the premises 
in question ; that is to say, that they should not be 

(«) Ante, 173. 
M 2 
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vacated and altogether deserted (h) ; or at least (sup- 
posing them to be so deserted) that the residence of 
the last tenant be not unknown to the claimant (c). 
This arises from a particular regulation of the modem 
practice, which requires an affidavit of the service of 
a declaration in ejectment upon the tenant in posses- 
sion^ before judgment can be obtained against the 
casual ejector; and as this service cannot of course 
take place, when a tenant does not exist, the neces- 
sary affidavit cannot then be made, but the claimant is 
compelled to resort to the ancient practice. 

With this single exception, however, a claimant in 
ejectment may always proceed, in the superior courts^ 
by the modern method. 

The suit is commenced by the delivery of the de- 
claration against the casual ejector, to the tenant 
in possession ; for, as the plaintiff and defendant in 
the action, are only fictitious persons^ the suing out 
of a writ would be an useless form. This declara- 
tion is, in fact, in itself a kind of writ, or process; 
and is the only means by which the party in posses- 
sion is informed of the claim set up by the lessor, and 
required to appear and defend his title ((2 ). 

The declaration, when the proceedings are in the 

{h) Savage v. Dent, Stran. 1064. Vide ante, 145. 157. 

Jone§ d. GrifiUiB y. Marshy 4 T. R. (d) A declaration in ejectment 

464. is SO) far considered a procets of the 

(c) Exceptions to this general court, that the court will punish as 

rule are created, in particular cases, a contempt any improper conduct 

by the provisions of the statutes of the tenant at the time of its de- 

4 Geo. II. c. 29. 11 Geo. II. c. 19. livery. Rex v. Unitt, Stran. 567. 
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King's Bench, may be framed to answer either to an 
action commenced by bill, or by original, but the 
latter is the preferable and most common method ; 
because the action is then considered by the court as 
though it actually had been commenced by original, 
and no writ of error can be brought thereon except 
in Parliament In the Common Pleas, the declara- 
-tion is, of course, always framed as if the proceedings 
were by original (g). 

The declaration should regularly be entitled of the 
term immediately preceding the vacation in which it 
is delivered ; but if it be not entitled of any term^ 
the omission will be immaterial^ provided the tenant 
has sufficient notice given him therein to appear to 
the action. As where the declaration was delivered 
before the essoign day of Hilary term, and the notice 
at its foot was dated January 1, 1818, and was to ap- 
pear within the four first days of the next term (A). 

With respect also to the term of which the de- 
claration against the casual ejector may be entitled, a 
striking dissimilarity from the practice in all other 
actions prevails. The demise stated in the declara- 
tion^ is the title upon which the plaintiff is supposed 
to enter^ and the ouster the supposed wrong for 
which the action is brought. The plaintiff has 
consequently no cause of action antecedently to 
the day of the ouster ; and according to the ge- 
neral rules of pleading, could not entitle his decla- 
ration anterior to that time. But it is otherwise in 

(r) Appendix, No. 18. 14, 16. H. T. 1818. K. B.— M. S, 

(h) GooHUle d. JVicev. Badme, 
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an ejectment; for the defendant being a nominal 
person cannot take advantage of the objection^ and if 
the tenant appear^ and apply to be admitted a defend- 
ant jnstead of the casual ejector^ he will be compelled 
by the consent rule to accept a declaration entitled of 
a subsequent term. Therefore^ if the demise be laid 
in the vacation (ime^ and the declaration against the 
casual ejector be entitled of the preceding term^ it 
v^ill be sufficient ; because^ if the party in possession 
defend the action^ the declaration against him (as will 
be explained hereafter) will be. entitled of the subse- 
quent term ; and if he leave the suit undefended^ 
judgment will be tdken out against the casual ejector(i). 

The venue in ejectment is locals and confined to 
the county in which the lands are situated (A:). 

\ The demise declared upon by the plaintiff^ in the 

\ x^ modern practice, is fictitious only ; but still it must 
/ be consistent with the title of his lessor ; that is to 

say, such a demise must be supposed to be madC; as 
would; if actually made, have transferred the right of 
possession to the lessee. Thus, if there be several 
lessors^ and a joint demise by them all be alleged^ 
such a title must be sheivnat the trial, as would en- 
able each of them to demise the whole; because if 
any one of the lessors have not a leg-al interest in. the 
whole premises, he cannot in law be said to demise 
them. As, where A. was tenant for life,, and £. had 
the remainder in fee, and tkey made a lease to C, 

(i) Imp. K. B. Mt. 1 LU. Prac. (k) Anon, 6 Mod. 999. Montyn 
R^. 680. Ttaatua t. Brendy 9 y. Fabrigas, Cowp. 161. 176^ 

Vent 174. 

1 
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and declared upon the lease as ^ joint demise, it was 
held bad; because, daring ^/s life^ it was the lease 
of A., and the confirmation of B., and after the death 
of A., it was the lease of B., and the confirmation of 
A., bat not a joint demise (/). 

Joint tenants, or parceners, have a sufficient in* 
terest in the lands held in joint tenancy, or parcenery^ 
to entitle them to make a joint demise of the whole 
premises, but tenants in common have not : and the 
reason for this difference seems to be, that tenants in 
common have several and distinct titles and estates, 
independent of each other, so as to render the free- 
hdd several also ; whilst joint tenants and parceners 
are seized per my et per tout, derive by one and the 
same title, have k joint possession, and must join in 
any action for an injury thereto ; so that each of them 
may properly be said to demise the whole (m). 

It is not, however, compulsory upon joint tenapts, 
or parceners, to allege a joint demise; for if a joint 
tenant, or parcener, bring an ejectment without join- 
ing his companion in the demise, it is considered as 
a severance of the tenancy, and he will be allowed to 
recover his separate moiety of the land. And if all 
the joint tenants, or parceners, join in the action, but 
declare upon separate demises by each, it is held that 
they may recover the whole premises; because, by 

(0 King Y. Bery, Poph. 67. 726. Mantle y. fFoUingion, Cro. 

TreporVi case, 6 Co. 16,(6). Jac 166. Morris t. Barry ^ 1 Wilf. 

(m) Mote Y. Furtden^ 1 Show. 1. Heatherfy d. fFortkington Y. 

348. MiOener y. RoMnsou, Moore, FFetton, S Wib. 888. 
689. Boner y. Jtmer^ Ld. Raym. 
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the several demises^ the plaintiff has the entire interest 
in the whole subject matter^ although the joint tenancy 
is severed by the separate letting (n). 

When two^ or more, tenants in common are lessors 
of the plaintiff^ a separate demise must be laid by 
each (o) ; or they must join in a lease to a third person, 
and state the demise to the plaintiff to have been 
madfe by their lessee. The first is the most usual 
mode of proceeding, and the declaration need noj; 
state the several demises to be of the several shares 
belonging to the several tenants respectively ; but 
each demise may be alleged generally to be of the 
whole premises demanded ; for under a demise of the 
whole an undivided moiety may be recovered (/>), 

When any doubt exists as to the party in whom 
the legal title is vested, it is usual to declare upon 
several distinct demises by the several persons con- 
cerned in interest (o), and the claimants will not then 
be confined at the trial to one particular demise, but 
will be allowed to resort to any included in the declara* 
tion, under which they may be able to prove a title to 
the premises. Difficulties of this nature frequently 
occur when trustees are lessors of the plaintiff; and 
it is always advisable to lay separate demises by the 
trustees, and cestui q^e trusty unless the effect of the 
statute of uses upon the trust is most clear and indis- 



(ft) Dl>e d. GiU t. Pearaofiy 6 ham y. Fenn, S Campb. 190. 

Bait. 173. Rife d. Rapery. Long- (0) App. No. 14» 15. 

dale^ 19 East. 89. Doed. Marsaok (p) Doe d. Bryant y. fFippei^ 1 

▼. Ready 12 Bast. 57. JDoe d. Lul- Esp. 330. «. . 
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ptitable. But application should in strictness be first 
made to such trustees for permission to make use of 
their names ; and wh^re demises are inserted in the ^ 

names of any parties without their consent^ the court 
on motion will order such demises to be struck out '^ 

of the declaration^ unless the justice of the case should 
be defeated thereby. But where a plaintiff laid a 
demise by his assignees without their permission (they 
having given up to him the property in the premises) 
and obtained judgment and execution thereupon, the 
court refused to set the proceedings aside at the in- 
stance of the defendant in the ejectment^ notwith- 
standing an affidavit from one of the assignees that 
he knew nothing of the premises in question (r). 

/ 

. The day^ on which the demise is stated to have been 
made^ is so far material^ that it roust be subsequent 
to the time when the claimant's right of entry accrues; 
for if the lessor have not a right to enter/ he cannot 
have a right to demise the^lands, and consequently the' 
plaintiff must he non-suited at the trial, for his lessor 
cannot he supposed to have made an illegal demise (s). 
It is usual^ however^ to lay the demise as far back as 
the lessor's title will admit; because the judgment in 
ejectment is conclusive evidence as to the title of the 
lessor^ for all the mesne profits accruing subsequently 
to the day of the demise (t) ; and when there are any 
doubts as to the period when the lessor's title accrued^ 
it is customary to state different demises by him on 
different days. 

(r) Doe d. Fine y. Figgim, 3 may r. Herbert, 4T.R.680. 
Taunt 440. (0 Ai9lin t. Parkin^ Burr. 66$. 

(t) AntCy 1 1 . Goodmie d. GaO^ 
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In an ejectment on the demise of an heir by de- 
scent, the demise was laid on the day the ancestor 
died^ and held to be well enough ; for the ancestor 
might die at five o'clock, the heir enter at six^ and 
make a lease at seyen, which would be a good lease (u). 
It seems also^ according to Lord Hardwicke, that a 
posthumous son, taking lands under the provisions 
of 10 and 11 Wm. III. c. 16. would be entitled to lay 
the demise in an ejectment, from the day of his father's 
death (to). \ 

It has already been observed, that in an ejectment, 
by the surrenderee of copyhold premises, the demise 
may be laid against all persons, but the lord, on a day 
between the times of surrender and admittance, pro- 
vided the surrenderee be admitted before trial (x). 

But this doctrine of relation does not apply where 
the assignees of a bankrupt are the lessors of the 
plaintiff, so as to enable them to recover the freehold 
lands of the bankrupt, upon a demise subsequently to 
the act of bankruptcy, but before the date of the 
bargain and sale by the commissioners, for the free- 
hold remains in the bankrupt, though not beneficially^ 
until taken out of him by the conveyance (^). 

In like manner, a conveyance to a creditor of an 
.insolvent debtor's estate by the clerk of the peace (in 
whom it .is vested, upon the order for the insolvent's 
discharge, by the stat. 41 G. III. c. 70. s. 15. until the 

(tc) .il#0.d. ffrmg^m t. fftr* («) Ante, 61. 
M^, S Wik..fn/k. (^) Doe d. EtdaOe t. MUeheU, S 

(«) B. N. P. 105. H. & S. 446. 
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subsequent conveyance to the creditor) does not vest 
such estate in the creditor, by relation, either to the 
date of the order or of the conveyance, but only 
from' the actual execution of such conveyance by the 
clerk of the peace ; and, therefore, such creditor can* 
not recover in ejectment upon a demise laid anterior 
to the execution of the deed, although subsequent to 
the time when the estate was out of the insolvent 
debtor, and the order made to convey the same to the 
lessor (2). 

When a pauper has been let into possession of pre- 
mises by the overseers of a parish, the demise should 
be laid by the overseers for the time being when the 
ejectment is brought, if the pauper has done any act 
recognizing a holding under them ; but otherwise by 
the overseers who let him into possession, or the last 
set of overseers whom he has acknowledged as his 
landlords (a). 

When a fine with proclamations has been levied, 
and an actual entry is necessary to avoid it, the demise 
must be laid on a day subsequent to the entry (6). 

Tenancies at will scarcely exist at the present day ; 
but when an gectment is brought against a4enant at 
will, the demise must be laid subsequently to the time 
when possession is demanded, that is to say, subse« 
quently to the determination of the will (e). 

(s) Doe d. JVhadey y. TfUing, 9 (b) Btringtan d. Dormer y. Park- 

Bait 856. hurst. And. 125. S. C. Strao. 1 086 

(a) Doe d. Grmnd^ y. CUrke, U S. C. Willet. 327. S. C. IS Bait. 489 

Eaft 488. (e) AnU, 98. 
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When an ejectment is intended to be brought 
against a tenant from year to year^ and the time of 
the commencement of the tenancy is unknown^ the 
only sure method of avoiding a nonsuit is to give a 
general notice to quit '' at the end and expiration of 
the current year of the tenancy thereof, which shall 
expire next after the end of one half year from the 
date of the notice/' and to lay the demise eighteen 
months after the delivery of such notice (d). 

The length of the term, during which the premises 
are alledged in the declaration to have been demised 
to the plaintiff^ is wholly unconnected with the title 
of the claimant, and may be of longer duration than 
his interest in the land (e). A contrary doctrine was 
once indeed maintained, upon the principle, that by 
a judgment in ejectment the plaintiff recovers bis 
term mentioned in th6 declaration, and, therefore, if 
the term declared on be of greater duration than the 
lessor's title, as, for instance, if the lessor be entitled 
to the lands for three years only, and the plaintiff de- 
clare on a demise for five, he would wrongfully hold 
the lands for the last two years (/). But this doctrine 
has since been very correctly over-ruled; because if 
the lessor have the right of possession but for a month, 
and make a lease for seven years, it will enure to his 
lessee for the month duly, and during that time he 
will be entitled to the possession: and, as a judgment 
in ejectment is not admitted as evidence of the lessor's 



Vide post y chap. 10. (/) Rot t. fFUUamion^ % Lcr. 

(e) Doe d. Share t. Portevy 3 140. S. C. S Keb. 490. 
T.E. 13. 
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title^ he cannot by reason of it be enabled to keep 
possession after the month has expired (g). 

Seven years is the term usually declared upon; 
and the only direction necessary to be given upon this 
point is, that the term be of a length sufficient to ad- 
mit of the lessor's recovering possession of the land 
before its expiration ; although the courts are now very 
liberal in permitting lessors to amend in this respect^ 
as will be stated hereafter. 

It was for some time^ even after the introduction 

of the modern practice^ holden necessary^ that when 

an ejectment was brought by a corporation aggregate^ 

they should execute a power of attorney, authorizing 

some person to enter and make a lease on the lands; 

that such person accordingly should enter, and make 

a lease under seal ; and that the declaration should 

state the demise to be by deed {h). These forms, it 

seems, were deemed necessary upon the principle, 

that a corporation aggregate cannot perform any cor* 

porate act otherwise than under the corporation seal, 

nor make an attorney, or bailiff, but by deed. They 

could not, it was therefore said, enter and demise 

upon the land in person, as natural persons could; 

nor substitute an attorney to enter into a ilile for their 

costs ; nor would an attachment go against them for 

disobedience to that rule. They therefore made an 

actual lease upon the lands, and then the attorney 

proceeded in the common method. < But, since the 

principles of thb action have been more clearly un- 

(r) B.N.P. 106. aerkey,R^aiy (k) Gilb. Eject S5. 
1 Mod. 10. 
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derstood^ none of these peculiarities are necessary; 
and the demise may now be laid in the general way^ 
without any power of attorney being made^ any lease 
being signed (t), or any statement of such a lea;se 
being introduced into the declaration. One case only 
is indeed to be found upon the latter pointy and m 
that the question arose after the verdict (j) ; but from 
the reasoning then used by the court, no doubt can 
be entertained that the principle would be extended to 
every stage of the action ; and that a plaintiff in eject- 
ment would never be non-suited for the omission of 
such a statement (k). The demise is still certainly 
sometimes stated to be by deed; and it is immaterial 
whether it be so or not, as, notwithstanding the state- 
ment^ no proof of the deed is required (i). 

If a corporation be aggregate of many, they may 
set forth the demise in the declaration, without men- 
tioning the Christian names of those who constitute 
the corporation ; but if the corporation be sole, as if 
the demise be by a bishop, the name of baptism must 
be inserted. The reason of this is, that in the first 
case the name solely consists of its character, but in 
the last in its person; therefore there cannot be a 
sufficient specification of that person without men- 
tioning his name (m). 

(0 Furlejf d. JUMyor of CrnKter- taken upon other points by the de- 

kury Y. Woody 1 Eip. lOS. fendimt't coaniel, aad oyemiled ( 

Ci ) PwMdge ▼. BoU^ Ld. lUym. but they nerer adTerted to the cir- 

136. S. C. Garth. 390. cumttance of the demiie not being 

Qc) In the case of Doe d. Dean stated to be by deed. (Kent, Sum- 
mil CkapUr ef RoeheeUr ▼. Piercey Ass. ISOO, MS.) 
the demise was in the common (m) Curler ▼.CV*om«cff,SaT. ISS, 
form, and many ol^ections were cited, Dyer, S6. 
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In the case of Swadling v. Piers {n\ it was ruled, 
that in an ejectment for tithes, the plaintiff must de* 
clare on a demise by deed, because tithes cannot pass 
but by deed ; but this decision has since been over* 
ruled, and the statement of a deed seems e?en in this 
case to be no longer necessary (o). 

It seems also to have been holden, that on a demise 
by the master and fellows of a college, dean and 
chapter of a cathedral, master or guardian of an hos* 
pital, parson, vicar, or othei' ecclesiastical person, of 
any lands, &c. the declaration should state that there 
was a rent reserved, &c. pursuant to the statute 13 
Eliz. c. 10. ; but this form cannot now be necessary (p). 

A similar doctrine was once applied to the case of 
an infant (9) ; but it has been long settled, that an 
infont may make a lease without rent to try his title (r). 
When, however, a demise is laid by an infant, his 
father, or guardian, should be made plaintiff, instead 
of a nominal person, in order to save the trouble and 
expence of giving security for the costs, which he 
would otherwise be compelled to do (s). • 

It is not necessary to state, in the declaration, that 
the premises are situated in a parish, hamlet, &c. it is 
sufficient to mention the name of the place in which 
they are situate, without also describing it by the 
name of its ecclesiastical or aivil division (t). And in 

(ii) Cro. Jt. 6IS. I8OS. 

(#) PmrtrUlge ▼. B^y Ld. Raym. (9) N0ke t. fnuikmrny Sln&.6S4. 

ISS. S. C. CartlL 890. Anon. 1 Wib. 180. 

(p) Carter t. CrMiveff, SaT. 1S9. (0 Go0dmu d. BemMOge T. 

* («) lill. Pnc. Reg. 678. WalUTy 4 Tauat 671. 

(r) ZmcAt. Par$ofUf Burr. 1794. 
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one case^ where even the name of the place Wa» 
omitted when describing the premises^ but such name 
could be collected from other parts of the declaration^ 
the court held the description to be sufficiently cer- / 
tain (w). When, however, the premises are described 
as lying in a parish, h^^mlet, &c. such description 
must be a correct one, and an uncertain or improper 
description will be fatal. Thus, in an ejectment for 
lands, " in the parishes of A. and 5., or one of them," 
the judgment was arrested for the uncertainty, al-* 
though it appeared that the parishes had originally 
been one, and lately been divided by an act of par- 
liament, and that the boundaries were not settled (d). 
But if the words *' or one of them" had been omitted, 
it seems the description would have been sufficient, 
though all the lands were contained in one of the 
parishes (to). 



(u) Goodright d. Smattwood t. 
Stroiher, Black. 706. The declara- 
tion in this case itated, Uiat one 
M. S. '* at HatwtU in the county of 
B" demised to plaintiff* two mes- 
suages, from which messuages de- 
fendant at HasweU aforesaid ousted. 
plaintiff*} and the court considered, 
that the statement of the ouster 
being at HasweU^ amounted to a 
sufficient certainty that the 4ands 
demised lay at Haswell. 

(v) Goodright y. Fawson, 7 Mod. 
457. S. C. Barn. 184. Cottingham 
T. King, Burr. 624, and the au- 
thorities there cited. 

(w) Goodwin y. Blackman^ 3 Lev. 
334. In this case the ejectment 
was '' for a tenth part of a mes- 
suage in D, and F.'* and the whole 
nesiuage appearing in evidence to 



lay in /)., and no part in F., the de- 
scription was held ill, because it 
was, ** precisely of the tenth part 
of an entire thing;'* though it was 
said by the court, that if the eject- 
ment had been of an acre of land 
in D. and /*., and it appeared that 
the whole acre was in D., it would 
be well enough. The reason for 
this diversity seems to be, that the 
acre being the whole thing de- 
manded, the description is sufli- 
ciently certain, although it all be 
in one parish ; whereas, when only 
a tenth part is demanded, it is un- 
certain which tenth part is meant, 
and, .therefore, as no tenth part 
answers the description, the shenff* 
could not give execution; tamen 
f iMcre ct Fide Burr. 330, €t wto, 
22. 
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Where the premises were described as situate '' in 
the united parishes of St, Giles in the Fields, and St. 
George, Bhomsbury, and it appeared that those two 
parishes were united together by Act of Parliament^ for 
the maintaining of their poor^ but for no other purpose, 
the variance was held fatal ; for by the descrip- 
tion^ the parishes were stated as if they were com- 
pletely blended together^ and formed only one parish, 
when, in truths they remained entirely distinct, except 
as to the maintenance of the poor (x). But where the 
premises were described as situate in the parish of 
West Putworth and Sradworthy, and it appeared 
that West Putworth and Bradworthy were separate 
parishes, the court held the description to be suf- 
ficiently certain, rejecting the word parish as sur- 
plusage, and considering the demise as of lands in 
West Putworth and Bradworthy (y). And where the 
premises were laid to be at the parish of Famham, 
and were proved at the trial to be in the parish of 
Famham Royal, it was held not to be a fatal va- 
riance, unless it could be proved that there were two 
Famhams (z). 

When the premises lie in different parishes, it has 
been usual to enumerate the whole as lying in one 
parish, and to repeat the description of them as lying 
in the other parish ; but it seems sufficient to enume- 
rate them once only, describing them as lying in th^ 

(r) Goodtme y. Fiiuemt d. Lmm- IF alter, 4 Taunt 671. 

jfiliiMfi, S Campb. 874. S. C. 6 (z) Doc d. TMet t. Sattcr^ 13 

Efp. 1S8. Salt 9. 

(>) Go9dtUU d. BremhrUge r. ' ^ 

O 



191 



OF THE ENTRY. 



parishes of A. and B., or in A. and B. respec- 
tively («). 

The number of messuages^ acres^ &c. mentioned in 
the demise, need not correspond with the number to 
which the lessor claims title. He may declare for an 
f indefinite number, as a hundred messuages, a thousand 
acres of arable land, &c. ; and care should be taken 
that the number specified in the demise be larger than 
the number claimed ; because, although if he declare 
for more than he is entitled to, he may recover less^ 
the reverse will not hold (6). Upon the same prin- 
ciple, if the lessor of the plaintifi* be entitled to a 
moiety, or other part, of an entire thing, as the half, 
or third part, of a house, he may recover such moiety^ 
or third part, on a demand for the whole (c). 

The entry of the plaintiff on the land need not be 
alledged in the declaration, to be made on any par- 
ticular day, although in the precedents it is usually so 
stated. It is sufficient if it be declared generally, 
that the plaintiff entered by virtue of the demise : nor 
does it seem to have been required, even in the an- 
cient practice, to be more explicit, because, as the 



(c) 8 Chitty, Free. 395. 

(h) Denn d. BurgU y. JPuroif, 
Burr. 326. Gujf y. Rani, Cro. 
Eliz. 13. 

{c) Ablett ▼. Skinner, 1 Siderf. 
829. Goodwin t. Blackman, 3 Ley. 
334. In an ancieat case it is said, 
that if an ejectment be brouj^ht for 
an acre of land, and the metes and 



bounds be described in the declara- 
tion, and the jury find the defend- 
ant ^ilty in half an acre of land, 
the yerdict wiU be bad ; because of 
the uncertainty of which part, or 
moiety, the plaintiff is to haye ex- 
ecution. (fFinkworih y. Manni 
Yely. 114, tamen quecre^ ei vide 
antCy chap. 2.) 
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pkintiff entered by virtue of the lease, he must Mce8«> 
sarily have entered after his title accrued ; though it 
wai then said, that it might have been otherwise^ if 
the declaration had been pratextu cujus be entered^ 
for the plaintif might enter unlawfully^ or before hi9 
time^ under pretence of the lease (d). 

The day upon which the ouster of the plauitiff^ by 
the caftaai ejector, ii alledged to have taken place> / 
ahouid regularly be after the commencement of the 
supposed lease and entry. This is requisite, in order 
to eupport the consistency of the fiction ; because, as 
the title of the plaintiff is supposed to arise from the 
lease mentioned in the deciaration, it would be absurd 
for him to complain of an injury to his possession be- 
fore, by his own shewing, he had any claim to be pos- 
sessed. But it does not seem absolutely necessary 
that this consistency should be preserved ; for, as the 
words '' afterwards, to wit,'^ are always used imiBe- 
diately before mentioning the day of the ouster, it is 
flftost probable, upon the principles by which eject- 
ments are at present regulated, that the courts would 
in all cases consider an ouster laid previously to the 
day of the entry, " as impossible and repugnant/' 
and as such reject it (e). Even when the old practice 
prevailed, and the true principles of the remedy were 
so L'ttle understood, every possible intention was made 
in favour of the plaintiff, when an ouster was alledged 
anterior to the time of the demise. Thus, on a de- 
mise from the 1st of February « 1752, to hold from the 
8tfa of January before, and that afterwards, nuindy, 

{i) firmk9lejf w. Wmrrmy S R«M. (r) Airnim y. Gokte^ Cnou ime. Si. 
Rep. 4SS. SU vide D^ngim w. B.N.P.|aS. 
ShMnk^ Cro. Sliz. 766. 

o2 
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on theS^tb of January^ 1752^ defendant ejected him, 
and it was insisted for the defendants, that the plain- 
tiflf^s title did not commence until the 1st of February, 
and therefore that the ouster was laid too soon ; the 
court held, that the day of the ouster, being laid un- 
der a acUieet, was surplusage and that '' afterwards** 
should relate to the time of making the lease, and 
then all would be well enough (/). In like manner, 
on a ^demise from the 6th of May, anno septimo, by 
virtue of which plaintiff entered, and was possessed 
4intil afterwards, on the I8th of the same month, 
anno sexto supradicto, defendant ejected him, the 
court held the declaration sufficient; because the 
ouster was laid to be on the 18th of the same mouthy 
which tt could not be if it were done in the sixth 
year, and rejected the word sexto as inconsistent and 
void (g). Upon the same principle, where the demise 
was on the sixth of September, 3 Jac, by virtue of 
which the plaintiff held, until afterwards, (to wit) 
on the fourth ^lay of September, 2 Jac, defendant 
ejected him, the declaration was holden good, and 
the words under the scilicet rejected as surplusage (A). 



(/) B.N.P. 106. 

(g) Davii V. Purdy, Yelv. 182. 

(h) Adanii t. Gooie^ Cro. 96. 
Some old ejectment caief are to be 
found in Uie booki, (Goodgtin t. 
JFakefieU, I ^id. 7. Evatu y. 
CrokcTt S Mod. 108. Stepkem y. 
Crcker, Comb. 83. ^igkam t. 
Co^ke, 4 Leon. 144. 0$khm y. 
Riiir, Cto. 3t^ l$5. LUwHj/Hy. 
f^ihUmt, Oro. Jz€. i^S. CUgUnCt 
ease, 5 Co. 1.) in which the ouitert 
trere laid on the tame dayi at the 
demiiet, and idiich irere decided 



upon the dittinctiont formerly 
taken, as to the time of the com- 
mencement of a demise, when 
stated in the lease to be ** from the 
date," and when from *"• the day of 
the date" of the lease ; but, since the 
Judgment in Pugh y. Duke of Leedt 
(Cowp. 714), by which it has beea 
determined, that these ezprestiont 
thall be construed indifferently, 
either induMiveljf^ or txehuiva^t so 
at togiye effect to the deed, these 
caiet can no lon^^er Jie authoritiM. 
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From the case of MerreU y. Smith (J), it does not 
seem necessary to alledge any particular day for the 
ouster^ provided it appears from the declaration^ to be 
subsequent to the commencement of the term^ and 
prior to the bringing of the action ; but in the pre* 
cedents a day certain is always laid^ and it is the 
better method to mention a particular day. 

With respect to the ouster in an ejectment for 
tithes^ it is said in the case of Worrall v. Harper (k), 
that where the ouster was set forth to have been 
made in the month of May^ it was held ill^ because 
there were no tithes to be ousted of at that season of 
the year; but (his doctrine is controverted by Gilbert, 
C. B.^ on the principle, that the law does not judicially 
take notice of the time when tithes arise (l). 

Of Amending the Declaration. 

It was formerly the practice both in the King's 
Bench^ and the Common Pleas^ not to permit the de- 
claration in ejectment to be amended^ until the land- 
lord, or tenant, had been made defendant instead of 
the casual ejector ; and, consequently^ if the defects 
were such as to prevent the courts from granting the 
common rule for judgment against the casual ejector, 
the plaintiff's lessor was compelled to discontinue the 
action, and resort to a new ejectment (m). But this 
practice is inconsistent with the present mode of re- 
gulating the remedy ; and the court would, it is pre- 

(0 Cro. Jac. Sll. Jenk. 141. («) RO0 d. StepkemoH t. Dte^ 

{k) 1 RoU. Rep. 65. Barn. 186. 

(1) Glib. Eject 67. 
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sutned^ now permit the lessor to amend his declaration 
before appearance^ provided such amendment did no 
injustice to the tenant. Indeed^ in a recent case^ 
where by mistake^ the name of the tenant in pMses- 
sion was inserted at the commencement of the de- 
claration^ instead of that of the casual ejector^ (the 
declaration and notice to appear being in other re- 
spects regular,) the court granted the rule for judg- 
ment upon the common affidavit of service^ and sug- 
gested that if the tenant did .not appear to the action, 
an application should be made to amend the de- 
claration (n). 



It is also said that, even after appearance, the de- 
claration can be amended inform only, and not in 
matter of substance ; but it is now difficult to point 
out what errors would be deemed substance, and not 
amendable. Under the strict rules, by which the 
action was formerly conducted, the demise, the length 
of the term, the time of the ouster, &c. (o), were all 
considered as matters of substance (p) ; and so un- 
bending were the courts upon these points, that if the 
term expired, pending the action, by injunction from 
the court of Chancery at the defendant's application; 



(n) Doe d. Cohbey y. Roe, K. B. 
T.T.I 816. M.S. 

(o) Formerly when a penoa de> 
clared in ejectment in the Common 
Fleafl, it was the course of the court, 
that after imparlance he should 
make a second declaration; and, 
when this practice prevailed, if the 
plaintiff, by his first declaration, 
had laid the ouster before the com- 
mencement of his term, or omitted 



any other matter of substance, 
though the second declaration were 
correct, be could not recover ; be- 
cause the declaration on the impar- 
lance roll was the material one on 
which the action was grounded.— 
(Merreti r. SmUk^ Cro. Jae. 311.*^ 
Jenk. S41.) 

(p) Doe d. Harthnan y. Nking- 
iouy Burr. S447, and tiie easel there 
cited. 
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or by the delay of the courts in which the action was 
brought^ in giving judgment^ the lessor was obliged 
to resort to a new ejectment (9). 

A more liberal principle has, however^ of late years 
been adopted ; and the demise, term, &c. are now most 
correctly considered as formal only, and may be 
amended if necessary. Thus in an ejectment to recover 
lands, forfeited by the levying of a fine, where the de- 
mise was laid anterior to the time of the entry to avoid 
the fine, and the suit was staid, by injunction in the 
court of Chancery, for more than five years after the 
fine was levied, so that the lessor was not in time to 
make a second entry, or bring a second ejectment, 
the court permitted him to change the day of the 
demise, to a day isubsequent to the day of the entry : 
Lord Mansfield observing, that the demise was a 
mere matter of form, and did not exist (r). And in a 
recent case where the ejectment was brought upon a 
forfeiture, and the demise was laid on a day anterior 
to the time when the forfeiture was committed, the court 
permitted the lessor of the plaintiff to amend (upon 
payment of the costs of the application,) after the re- 
cord was made up, and the cause set down for 
trial {s). But this permission is not to be extended 



' * (f ) An^n, SaU^. 257. S. €. 6 
Mod. 130. ScrMfiCY. Rhodes^ Bara. 
8. Driver v. Scratton, Barn. 17. 
KeiwHh V. ThontMj And. 20S. 
ThruMtout y. Grajf^ Gas. Temp. 
Hard. 165. 

(r) Dee d. Hardmau t. Piikmg^ 
Urn, Burr. 2447. 

(t) Doe d. Rumford t. MiUer^ 



K. B. H. T. 1814. MS.-— This caM 
seemf tx) carry the principle of al« 
lowing an amendment of the demise 
in an ejectment to its utmost limit. 
The ejectment was brought upon m 
coyenant to finish certain buUd- 
ings in a workmanlike manner be- 
fore the 29<A qf Sept. 1813. The 
demise was kid on the ^thdajf qf 



y 
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to the injury of the defendant^ and therefore the 
court will not suffer the day of the demise to be al- 
tered to a day subsequent to the day of the delivery 
of the declaration^ for this would be to give the 
lessor of the plaintiff a right of action which did not 
subsist at the time of the commencement of his 
suit (0* 

The term also has been enlarged after its ex* 
piration^ upon payment of costs^ although the issue 
was made up^ the special jury struck^ and the cause 
gone down to trials before the mistake was discovered; 
the court considering, that it was a plain mistake in 
the declaration^ and might be amended by the writj 
which spoke of a term not yet expired (u). An en- 
largement of the term was also permitted^ by Lord 
Mansfield, in a case where a judgment in eject- 
ment in Ireland had been affirmed^ upon a writ of 
error, in the King's Bench in England, but, from 
various delays, the term in the declaration had ex- 
pired before the plaintiff's lessor could obtain pos- 
session (w). 

When the old principles of the action prevailed^ 
and the term was considered substance, and not 



JUarehj 1813, and the declaration 
deliTered on the 29ik of Oct. 1813. 
The tenant appeared in the regular 
course, and the issue was made up, 
and the cause set down for trial, at 
the first Sittings in Middlesex, in 
Hilary Term, 1814; but being en- 
tered late in the paper, stood oyer 
until the second Sittings. Two 
days before the second Sittings, a 
rule to shew cause why the day of 



the demise should not be altered to 
the 30th of Sept was obtained by 
the lessor of the plaintifl^ which 
rule was made absolute immediate* 
ly before the rising of the court on 
the morning of the second Sittings. 

(I) Doe d. Foslom t. Jtgtiee^ K. 
B.M.T. 1814.--MS. 

(«) Roe d. Lee r. .ElKs, Blk. 040. 

(It) risers T.i7^if0ii,Cowp.S41. 
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amendable^ the plaintiff was not non-Buited if the 
term expired before the trial, but was permitted to 
proceed for his damages and costs^ though not for 
the recovery of his land ; for the right to damages 
for the ouster remained^ although the right to posses- 
sion upon the lease was determined. It is not pro- 
bable at the present day, that opportunity will be 
offered to raise a point of this nature, but if the lessor 
of the plaintiff should act so negligently as to proceed 
to trial upon an expired term, there seems no reason 
why the above mentioned principle should not be ap« 
plicable to the modern practice {x). 

In the case of Goodtitle v. Meymolt, the court re- 
fused to amend a declaration, in which '' the said 
James," instead of ^' the said John," was said to 
enter by virtue of the demise ; and a case was cited^ 
by Wright, J., in which the premises were laid to be 
in Twickenham^ or Isleworth, " or one of them," and 
the court refused to let the plaintiff amend, by strik- 
ing out the disjunctive words; but it seems that 
amendments have since been permitted, both in the 
parcels, and the names (y). And in a recent case^ 
where after issue joiped, a summons was taken out to 
shew cause why the declaration and issue should not 
be amended, upon payment of costs, by altering the 
parish, from the parish of G. to '^ the parish of St. 
John, in G." the judge permitted the amendment, 
and refused to allow the party to plead de novo, not- 
withstanding the case of Goodtitle v. Meymott {z). 

(x) CapH T. SaUomtdtt, 3 Mod. (s) Doe d. O'Connea ▼, P&rek.-^ 
S49. Cor^m He^ihy J. Triu. Vac 1814. 

(jf) 8 Sell. Prac. 149. MS. 
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Of the Notice to Appear (a). 

The name of the tenant in possession must be pre- 
fixed to the notice; and^ when the possession of the 
disputed premises is divided amongst several^ it is 
usual to prefix the names of all the tenants^ to each 
separate declaration ; although it does not seem ne- 
cessary to prefix more than the name of the in- 
dividual tenant^ upon whom the particular declara- 
tion is served (6). 

The notice must require the tenant to appear^ and 
apply to the court to be admitted defendant instead 
of the casual ejector^ within a certain time after the 
declaration is delivered ; and the time when the notice 
should require the tenant to appear and make this ap- 
plication^ is regulated by the locality of the premises* 

When the premises are situated in London^ or 
Middlesex^ the notice should be for the tenant to ap* 
pear '' on the first day" (not the essoign day) (c), or 
*' within the four first days" of the term next after 
the delivery of the declaration; andjhis mode of ex- 
pression should be strictly observed; for although 
where the notice was to appear '' in the beginning of 
the term/' the court granted a rule for judgment 
against the casual ejector (rf), yet where the notice 
was to appear '' on the morrow of the Holy Trinity/* 
the judgment against the casual ejector was set aside^ 

(a) Appendix, No. 18. (e) HoUfftui t. Freemtaty Stran. 

(6) Roe d. BurUonr.Hoe^ 7T. 1049. 
E. 477. (df) Tredder ▼. 7rtfrw, Bum. 175. 
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upon the principle^ timt the notice was designed to 
inform the lay gents, of the time of appearing^ and 
should therefore be expressed in such terms as they 
might understand (e). It will, however, be sufficient 
if the notice be to appear generally of the term ; but 
the tenant will then have the whole term to ap- 
pear in. 

The notice usually specifies the term by name^ in 
which the tenant is to appear, and the declaration 
should regularly be entitled of the term preceding; 
but in a very recent case where a declaration, de- 
livered in Hilary vacation, was entitled of Easter 
Term, and the notice was to appear on the first day 
of next term, the court granted the rule absolute for 
judgment against the casual ejector in the first in- 
stance during Easter term, considering that the te- 
nant could not be misled by the wrong title to the 
declaration, so as to imagine he had until Trinity term 
to appear, inasmuch as the declaration was delivered, 
and the notice dated on a day antecedent to the es- 
soign day of Easter term (/). 

When the premises are situated in any other county 
than London, or Middlesex, the notice should re- 
gularly require the tenant to appear generally in the 
term, next ensuing the delivery of the declaration ; 
but it will be sufficient when the proceedings are in 
the Common Pleas, if it require him to appear in the 
issuable term, next ensuing such delivery, although a 

{€) Sel N. P. 640. (/) Jnon. K.B. B. T. 1817. MS. 
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non-issuable term intervene. Thus^ ifvhen a declara- 
tion is entitled of Trinity term^ and delivered during* 
the long vacation^ the notice may require the tenant 
to appear in Easter term (g). 

The declaration must be delivered before the es*- 
soign day of the term^ in which the notice is given to 
appear (h). 

The notice should regularly be subscribed with the 
name of the casual ejector^ and formerly proceedings 
have been set aside for an irregular signature ; but it 
is now sufficient^ though certainly not correct^ if the 
notice be subscribed with the name of the plaintiff 
in the action (i). 

One case only is extant^ in which an amendment 
has been made^ by rule of courts in the notice sub- 
scribed to the declaration ; although it cannot be 
doubted that any amendments would now be allowed^ 
which the justice of the case might require. In the 
case above alluded to^ the lands were situated in 
Devonshire^ and the notice was for the tenant to Ap- 
pear in Michaelmas term^ when^ according to the 
practice in country causes at that time^ it should have 
been to appear in an issuable term^ and the affidavit 
stated^ that if the lessor were not permitted to amende 



(g) Doe d. Oarke y. Roe^ 4 (0 Peaceable ▼. Treubiainmet 

Taunt 738. Barn. ns. Hazlewaed d. Price ▼. 

(k) Doe d. Bird t. Roe, Banu. Thatcher^ 3 T. E. 351. 
172. 
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lie would be barred^ by the statute of limitations^ from 
bringing a new ejectment : the court permitted the 
lessor to amend upon payment of costs {k). 



(ft) Doe d. Bau ▼. Roe^ 7 T. R. UiuMe^ as well as UnuMe terms, 

469. It is sin^^lar, that a practice aDd that such change of practice 

should hare obtained of giving no- should not haye been noticed in 

tices to tenants to appear in fMfi- any of the reported cases. 
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CHAPTER VIIL 



OF THE SERVICE OF THE DECLARATION, AND 
PROCEEDINGS TO JUDGMENT AGAINST THE 
CASUAL EJECTORy WHEN NO APPEARANCE. 



X HE declaration in ejectment being a kind of pro- 
cess to bring the party interested into courts its de- 
livery to the tenant resembles the service of a writ, 
rather than the delivery of a declaration ; and, as it 
is the only warning, which the tenant in possession 
receives, of the proceedings of the claimant, the 
courts are careful that a proper delivery be made, 
and that the nature and contents of the declaration 
be explained at the time, to the party to whom it is 
delivered. This delivery and explanation are gene- 
rally termed the service of the declaration ; and our 
next inquiry will be directed to the different modes 
by which this service may be made. 

The service to be strictly regular, should be made 
personally upon the party in possession of the pre- 
mises, at the time of the service, or, when the posses- 
sion is divided amongst several, upon each party se- 
parately (a). When the ejectment is brought by a 
landlord against his tenant, and the tenant has under- 

(a) B. N. P. 98. 
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let the premises^ the same rule prevails, and the 
service should be upon the under-tenant. A service 
upon the original tenant might perhaps be sufficient ; 
but a doubt exists upon the point, and it is, therefore^ 
more prudent to serve the under-tenant. If, however, 
the service is upon the original tenant, and he ap- 
pears and pleads, he cannot afterwards release him- 
self from the action upon the ground that his under- 
tenants, and not himself, are in possession (6) ; and 
from the language of the court when giving judg- 
ment upon this point, it seems an inference may be 
drawn that a service on the original tenant will also 
be sufficient, to warrant a judgment against the casual 
ejector. 

When personal service can be effected, it is imma- 
terial whether it be upon the premises demised, or 
elsewhere (c). 

It frequently however happens, from the wilful or 
accidental absence of the tenant, or some other cir- 
cumstance, that the claimant is unable to gervehim 
personally ; the declaration is then delivered to one 
of the family, nailed to the door of the house, or in 
some other manner left upon the demised premises ; 
and, when any of these irregularities happen, the 
service will be considered good, or otherwise, accord- 
ing to the particular circumstances of the case. The 
power exercised by the courts in this respect is al- 
together discretionary ; and it will be necessary to 
enter rather largely into a detail of the cases, in order 
to give a clear idea of the principles upon which 
they have been decided. 

(b) Roe ▼. /Fi^, 2 N. P. S30. T^lor r. J^y 11 Mod. 302. 
(e) Savage t. Dent^ Stran. 1004. 
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m 

When the declaration is explained to/ and left 
with^ the wife upon the premises, or at the husband's 
house elsewhere, it will be good service (d) ; and, as 
the husband is answerable for the default of the wife, 
ito evidence seems necessary of a subsequent delivery 
of the declaration from her to him. It seems also 
that service on the wife will be good any where ; 
provided it be sworn, in the affidavit of service, that 
she and her husband were living together as man and 
wife, when the service was made (e). But the mere 
acknowledgment of the wife, that she has received a 
declaration in ejectment, and given it to her husband, 
if it be not personally served upon the wife, will not 
be good service (/) ; although in a case in the Common 
Pleas, where the service was upon the daughter be- 
fore the essoign day, and on a subsequent day, the 
wife acknowledged that she had received the declara- 
tion, and shewed it to the attorn^, who then read it 
over to her, and explained it, upon which the wife 
said, that the paper should be sent to her husband, 
the'service was held sufficient (g). 

# 

The court were at first much inclined to refuse the 
rule, in this latter case, because it did not clearly ap- 
pear from the affidavit, that the declaration came to 
the hands of the wife, before the essoign day of the 
term, but ultimately made the rule absolute on the 
authority of the case of Goodtitle d. Massa v. 
Thrustout (Ji). In the court of King's Bencb^ 

(i) Do€ d. Baddam t. Roe, S B. (/) Goodtiiled. Readr. BadHOe, 

& P. 56. Gcodright d. Jane$ t. 1 B. & P. 384. 

Tknutaut, Blk. 800. Doe d. Mor- (g) SmUh d. Lord Stourton T. 

Und Y. Bajf/tM, 6 T. R. 765. Hurst, 1 H. Blk. 644. 

(e) Jnuijf d. Preston y. CutU, {h) Barn. 189. 
1 N. R. 308. 
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such an omission would be a fatal objection to the 
service (/). 

When two tenants are in possession of the same 
premises, service upon one of them will be good 
service upon both (i) ; but service upon the wife of 
one of two tenants in possession will not bind the 
co-tenant (j). 

Service of the declaration upon the child, or ser- 
vant, of the tenant, will be held sufficient service by 
the court of Common Pleas, provided it appears from 
.the affidavit^ that the declaration was delivered on the 
premises before the essoign day of the term(A:), and that 
the tenant has since acknowledged the receipt of such 
declaration ; but in the court of King's Bench it must 
also appear, upon the affidavit, that the tenant has ac* 
knowledged himself to have received such declaration^ 
or to have known of the service thereof^ previously to 
the essoign day of the term (/). 

Where the ejectment was brought for a house, 
which was rented by the churchwardens, and over- 
seers of the parish, for the purpose of accommodating 
some of the parish poor, a service of the declaration 
upon the churchwardens, and overseers, was held 
sufficient, although they did not occupy the house, 
otherwise than by placing the poor in it (m). And 

(f) Dge d. BmU^'Y, R0€, 1 B^9t (I) Roe d. Hambrcok r. Doe^ 14 

P. S60. East. 44 1 . i)oe d. fVUnm t. Rpt^ 

(J) Wood, L. & T. 463. T. T. 1816.— MS. 

{k) Smith d. Urd fitfurl^s t. (m) Tupptr d. Mer4»r t. fiof. 

Burst, I H. Blk. M4» Bara. ISI. 
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in an ejectment for a chapel, the service may be made 
on the chapel-wardens^ or on the persons to whom 
the keys are intrusted (n). Bat where the ejectment 
is for a bouse, service upon the person, having the 
charge of the keys in order to let the house, will not 
be good service (o) ; and service upon a person ap- 
pointed by the court of Chancery, to manage an 
estate for an infant, although the estate consisted of 
a large wood, of which no tenant was in possession, 
has also been^ held insufficient, as being nothing more 
than a service on a gentleman's bailiff (p). 

In the preceding cases no wilful opposition appears, 
on the part of the tenant, to the service of the decla- 
ration ; and such of the services already mentioned 
Jis are considered good, are called regular services; 
but when the tenant absconds, or does any act which 
shews a resolution not to receive the declaration, the 
court, upon affidavit of facts, will sometimes allow 
that to be good service, which otherwise would be 
deemed irregvlar. 

* 

Thus, a tender of the declaration, and reading' 
the notice aloud, although the tenant refuse to receive 
it, or run away aiid shut the doors, or threaten with 
a gun to shoot the person serving it, if he should 
come njear ; throwing the declaration in at the win-^ 
dow, sticking it against the door, or leaving it at the 
house, upon the servants refusing to call their master; 
and the like, have upon application to the court been 
holden sufficient. So also a tender of the declaration 

(n) Run. Eject 1S«. (p) Goodtitle d. Robcrt$ T. Bad- 

(») Anon, 18 Mod. 313. title, 1 B. & P. 365. 
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in the shop^ and reading the notice aloud there to the 
wife> when the tenant refused to receive the declaration ; 
delivering it to the niece of the tenant^ she being the 
manager of the house^ and the tenant having ab« 
sconded; nailing the declaration on the bam door of 
the premises^ in which barn the tenant had occasion- 
ally slept^ there being no dwelling-house on the pre- 
mises/ and the tenant not to be found at his last place 
of abode^ have respectively been considered good and 
sufficient services (9). 

In a case where the tenant in possession was person* 
ated^ at the time of the service^ by another^ who ac- 
cepted the service in her name, the court granted a rule 
to shew cause, why this should not be deemed good ser- 
vice upon the tenant herself, and why judgment should 
not be signed against the casual ejector, in default of 
her appearing: and that leaving a copy of this rule at 
her house, with some person there, or, if no one was 
to be met with, affixing it to the door, should be good 
service of such rule. And this rule was afterwards 
made absolute, upon an affidavit, '^ that the tenant 
was either not at home, or (if at home) was denied ; 
and, that her servant*maid was at home, but could 
not be served; whereupon a copy of the rule was 
affixed to the door of the house;" and moreover, 
'^ that at a subsequent day," (upon a doubt whether 

(9) Dauglsi T. , Stran. 575. Born. 188. Fenn d. HUdyard t. 

SmaUey t. Neah, Barn. 173. Hair Dean, Barn. 192. SprighUy d. Col- 

$al Y. IFedgwoodj Barn. 174. Doe lin§ ▼. Dunchj Burr. 1116. Doe d. 

d.Dryv.Aof, Barn. 178. Farmer NealeY.Ro€-,2W\U,2dS. Ffirad. 

d. MUea Y. Thru9toui, Bam. 180. Buckler. Roe, IN.R. 293. Doed. 

Bagthaw d. AHaon v. Toogood^ JTh-v^jr v. Ai>#, 2 Price, 112. 
Barn. 185. Short d. Elmet y. King^ 

p3 
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what had been already done was sufficient J '^ the 
maid being* at home, and opening the window, but 
refusinjf to open the door, and denying that her mis- 
tress was at home, another copy was affixed on the 
door, and the maid was told the effect of it; and 
another copy was throum in at the window, and the 
original rule was shewn to the raaid(r)." 

In a case, where it appeared in the affidavit of ser- 
vice, that one of the tenants was a lunatic, and that 
one C. lived with her, transacted her business and 
had the sole conduct thereof, and of her person, but 
would not permit the deponent to have access to her 
in order to serve her with the declaration, whereupon 
he delivered it to the said C. ; a rule was granted that 
the lunatic, and C, should both shew cause, why 
such service should not be sufficient; and the service 
on C. was allowed to be good (s). 

But where, on cause being shewn against a rule 
for good service of a declaration in ejectment, it ap- 
peared, that the declaration was tendered on the 18th, 
but that the defendant's servant said, he had orders 
not to receive any such thing, whereupon it was not 
served on that day, but was left at the house upon the 
day following; the court (notwithstanding that the 
defendant knew of the intention to serve him,) said, 
'' You should have left the declaration on the 18th. 
We sometimes by rule make that service, undeic par- 
ticular circumstances, good, which otherwise would 
have been imperfect; but here there was no service 

(r) Fenn d. T^frreU ▼. Denn, (§) Doe d. Wright v. Roe, Bam, 
Burr. 1181. 190. 

9 • 
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on the proper day^ and we cannot antedate the ser- 
vice; and the rule waa discharged (0- 

Where the premises consisted of a mansion^ and 
four small houses in a yard, surrounded by a wall^ 
through which was a door to tbem^ forming the only 
means of access^ in one of which small houses re- 
sided A., who was permitted to live there merely to 
take care of them and of the mansion house^ and the 
rest of the messuages were vacant: upon motion^ that 
service on A. might be deemed good service under 
those circumstances^ the court refused the motion^ and 
recommended the plaintiff to affix a declaration on 
the empty houses^ and then to move thfit it be deemed 
good service (u). 

When the service is good for part^ and bad for part^ 
the lessor may recover those premises for which the 
service is good ; but if he proceed for all^ and obtain 
possession by means of a judgment against the casual 
ejector^ the court will compel him to make restitution 
of that part^ for which the service was bad (to). 



Of tqii^ Affidavit of S^vicf^. (x) , 

When the service of the declaration is made in the 
regular way^ the next step to be taken, in order to ob- 
tain judgment against the casual ejector^ is to make 
an affidavit of such service ; which affidavit is annexed 
to the declaration^ and is the ground upon which the 

(I) Wood. L. & T. 466. (w) Ibii, 463. Appendix, No. 41. 

(») llfid. 464. (f ) Appeodiz, No. 16, 17, 18. 
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role for judgment is to be moved for. Bat, when the 
circumstances of the case are special^ it is usual to 
move, in the first instance, for a rule to shew cattse;^ 
why the service, mentioned in the affidavit, should not 
be deemed good service; and this motion may be 
made, either before, or after the service of the deck- 
rpition ; although, if the lessor be aware of the difficult* 
ties he will have to encounter, it is better to make an 
affidavit of the circumstances, which are likely to 
happen, and move, prior to the service, for a rule to 
shew cause, why a service of such a nature should not 
be sufficient (jf). 

The affidavit may be sworn before a judge, or a 
commissioner, and should regularly be* made by the 
person who served the declaration ; although the court 
have been satisfied with the affidavit of a person, who 
saw the declaration served upon, and heard it ex- 
plained to, the tenant in possession («)• 

When no special circumstances take the case out 
of the general rule, the affidavit must state that the 
declaration was delivered to the tenant in possession^ 
or his wife, &c. and that the notice, thereto annexed^ 
was read and explained, at the time of the de- 
livery, or generally that the tenant was informed of 
-the intent and meaning of the service (a). If the 
affidavit only state that the notice was read, the 
service will not be sufficient (&), unless the tenant 
afterwards acknowledge that he understands the 

(y) MMM T. ^r&r^i, BIk. HUe, 8 B. & P. ISO. 

»90. £Mfo«r T. ir«ffl«f, Blk. (#) Appendix, No. 16, 17, 18. 

917. (i) Dm d. fTkUUU T. Roe, K3. 

i%) G9$itm i. fFmOdm t. BU- T. T. 1816.~MS. 
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meaning^ and intention of the service ; but with such 
acknowledgement the service will be good, without 
any statement of the reading or explanation of the 
notice or service (c). 

If the service was upon the wife, the affidavit must 
also state, that the service was on the premises, or at 
the husband's house (d), or that the husband and wife 
were living together (e) ; and, if the service were on 
the child or servant of the tenant, " that the service 
was afterwards acknowledged by the tenant," and 
also, provided the proceedings are in the King's 
Bench, that the tenant received the declaration, or 
acknowledged that he knew of the service thereof (/), 
before the essoign day of the term (g). 

The affidavit must be positive, that the person, to 
whom the notice was addressed, was the tenant in 
possession, or that he acknowledged himself to be so ; 
for no one should be evicted from possession without 
a positive affidavit, on which, if it be false, the person 
who made it may be subjected to the penalties of per- 
jury (A). An affidavit therefore that the deppnent 
did serve A. B. tenant in possession, or his w^e, was 
held not to be sufficiently certain as to either (t). S6 
also an affidavit, that the deponent did serve the wives 
of A. and B. who, or one of them, are tenants in pos- 
session, was held insufficient (/r). 

(c) Doe d. Q«Mlii v. Roe, K. B. (r) R^ d: Bmid^U t. Dm,. 14 
T. T. 1 81 6.— MS. iMt 44h 

(d) Doe d. Morland t. Ba^Hn^ 6 Qd ^fum> 1 BarmurdSSO. Good- 
T. R. 76ft. tiUe t. J)mvi$, 1 Bmrnard 489. 

(#) Jetmy d. Preston r. CtOlt, 1 {() Bkrkkedcy.Btigkety'BKnLns. 

N. R. 308.— Appendix, No. 18. (k) HaHbtg d. Jt^Aorr, T. ^fim- 

(/) Doe d. fVUeon t. Roe, K. B. •mUh, Btra. 174. 
T, T. 1S15.— MS. 
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If several persons be in possession of the disputed 
premises^ and separate declarations in ejectment be 
served upon them^ one affidavit of the service upoa 
all^ annexed to the copy of one declaration^ is suffi- 
cient, provided one action of ejectment only be in- 
tended (/) ; but if the ejectments are made several^ so 
as to have separate judgments^ writs of possession^ 
&c. then separate affidavits, of the several services 
upon the different tenants, must be annexed to copies 
of the several declarations respectively (m). 

When one action only is intended, the names of all 
the tenants are generally prefixed to each notice ; but 
m a case where, in the several declarations served, the 
name of the individual tenant alone, to whom any par- 
ticular declaration was delivered, was prefixed to the 
notice to such declaration, instead of tlie names of all 
the tenants, so that the person making the affidavit of 
service could not swear, that a copy of any one decla- ' 
ration and notice had been served on all the tenants^ 
the court, notwithstanding, thought one rule sufficient, 
on motion for judgment against the casual ejector (n). 

It often happens that an affidavit of the service of 
the declaration is defective, as for example, from not 
stating the particular mode in which the party was 
served (o) : in such case a supplemental affidavit should 
be made, and taken to the clerk of the rules, who will 
attend a judge thereon, and obtain an order to draw 
up the rule for judgment. 



(0 Appendix, No. 17. R. 477. 

(w) 2 ScU. Pnic. 160. (d) Jennsf d. Pre$ion ▼. 001$, I 

(n) Roe d, Burlion v. R$e, 7 T. N. R. 308. 
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Of Judgment against the casual Ejector. 



The motion fof judgment against the casual ejector^ 
in ordinary cases, is of course ; that is^ such only as 
reljuires the signature of a counsel, or serJeant ; and 
after it is signed it must be taken by the attorney 
to the clerk of the rules in the King's Bench^ or to 
the secondary of the Common Pleas ; as these motions 
will not be received in court unless there is something 
special in the service of the declaration : but when any 
special circumstances exist, the rule must be moved 
for as in other cases. The rule granted upon this 
motion is, that the judgment be entered for the plain- 
tiff against the casual ejector by default, unless the 
tenant in possession appear^ and plead to issue^ within 
a certain thne mentioned in the rule (9). 

The time for moving for judgment, as also the time 
for the defendant's appearance, is governed by the 
locality of the premises^ and the time mentioned in 
the notice^ when the defendant is to appear. 

In the King's Bench, if the premises are situated in 
London, or Middlesex, and the notice requires the 
tenant to appear on the first day, or within the first 
four days of the next term, the motion for judgment 
against the casual ejector should regularly be made 
in the beginning of that term ; and then the tenant 

(p) Jnie, 213. (f) Appeudiz, No. 20, 21, «t. 



318 OP THE TIMB ALLOWSH 

must appear within four days, inclusive^ after the mo- 
tion^ or the plaintifT will be entitled to judgment. If^ 
however^ the motion be deferred until the latter end 
of the term, the court will order the tenant to appear 
in two or three days, and sometimes immediately, that 
the plaintiflf may proceed to trial at the sittings after 
term ; but^ if the motion be not made before the 
last four days of the term^ the tenant need not appear^ 
until two days before the essoign day of the subse- 
quent term. 

In the Common Pleas, if the premises are situated 
in London, or Middlesex, and the tenant has notice 
to appear in the beginning of the term, judgment 
against the casual ejector must be moved for, within 
one week next after the first day of every Michael- 
mas^ and Easter term, and within four days next 
after the first day of every Hilary, and Trinity term 
(r) ; except, it seems^ when the tenant has absconded^ 
and the proceedings are upon the statute of 4 Geo. 11.^ 
and then the motion may be made at any time during 
the term ; because the rule of 32 Car. II. relates only 
to declarations in ejectment^ served upon tenants in 
possession (s). 

When the premises are situated in London or Mid- 
dlesex^ and the notice is to appear generally of the 
term, or being situated elsewhere, the notice is to ap- 
pear in an (satiable term^ judgment must be moved 

(r) Reg. Trin. 32 Car. II. C. B. be eorrect, it seems to extend to 

(f ) Negative d. Par$on» t. Peti- similar cases when the proceediogs 

l»ve, Barn. 178. If the principle are at common law. 

upon which this exception is taken 
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for, both in the King's Bench, and Common Pleas^ 
during the term in which the notice is given to ap- 
pear. 

When the cause of action arises elsewhere than in 
London, or Middlesex, and the declaration is delivered, 
with a notice to appear in Michaelmas, or Easter 
term, if the ejectment be brought in the court of 
Common Pleas, the rule for judgment may be 
moved for at any time during the next issuable term ; 
but if the proceedings are in the court of King's 
Bench, such motion must be made during the same 
term in which the tenant has notice to appear. If, 
however, the lessor of the plaintiff neglect to make this 
motion during that term, the court will grant him a 
rule to shew cause at any time during the next issu* 
able term (<) ; but if he delay to move for such rule 
until within the four last days of such issuable term, 
he cannot make it absolute until the succeeding 
term (u). 

Notwithstanding this difference in the practice of 
the two courts, as to the time of moving for judgment 
against the casual ejector ; the time for the appear- 
ance of the tenant is in both courts the same ; that is 
to say, he has in all cases, until four days after the 
next issuable term, to appear and plead ; and if the 
lands be situated in Cumberland, or in any other 
county, where the assizes are held but once a year, 
whatever may be the term in which the notice is 

(0 Doe d. Peanan v. Roe, K. B. mand v. BadtUICf K. B. H. T. 1814. 
H. T. 18U. MS. MS. 

(n) GoodliUe d. Duke tf Rich- 
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given^ the tenant is not compellable to appear until 
four days next after the term preceding the assizes. 

By a rule of the court of King's Bench^ which has 
been adopted by the court of Common Pleas (v), the 
clerk of the rules now keeps a book^ in which are en- 
tered all the rules delivered out in ejectments^ in- 
stead of that formerly kept^ which contained a list of 
the ejectments moved. The entry roust specify the 
number of the entry, the county in which the premises 
lie, the name of the nominal plaintiff^ the first lessor 
of the plaintiff^ with the words '' and others/' if more 
than one^ and also the name of the casual ejector. 
And unless the rule for judgment be drawn up^ and 
taken away from the office of the clerk of the rules 
within two days after the end of the term^ in which 
the ejectment shall be moved^ no rule is to be drawn 
up or entered^ nor any proceeding had in such eject- 
ment. 

When the proceedings are in the King's Bench by 
bill, bail must be filed for the casual ejector before the 
judgment can be signed against him, or the court will 
set the judgment aside (to) ; but the bail need not be 
filed until after the rule for judgment is drawn 
up (x). 

The reason for this form seems to be, that there 
is no cause in court against the casual ejector, before 
bail is filed ; and therefore nothing upon which to 

(v) M. T. SI Ceo. III. 4 T. R. 1. f40. 
E. T. 48 Geo. 111. I Tauut. S17. (x) Gilb. Eject. 81. 

(tp) Bauekkr t. Friend^ S Show. 



r 



OF FILING COMMON BAIt; 821 

ground the jadgment (y). But where no bail was 
filed in ejectment, and a writ of error was brought^ 
and it appeared by the attorney's books that the at- 
torney had his fee to file bail, but was since dead, the 
court ordered bail to be filed nunc pro tunc, that no 
error might appear upon the record ; because as it 
was on the part of the defendant to file bail, therefore 
he should not be allowed to take advantage of his 
own error: and although the plaintiff proceeded 
without any bail filed by the defendant, yet as the de- 
fendant's attorney had had his fee to file such bail^ 
and as there was no proper remedy against the de- 
fendant, because he had given the fee, nor against the 
attorney because he was dead, it therefore became 
the justice of the court to set it right that the plain* 
tiff might have no mischief (z). 

In the time of Charles II. the court published a 
rule (a), that no person should be permitted to take 
out judgment against the casual ejector without a 
certificate that a latitat had been taken out, and bail 
filed ; because the court had no authority to proceed 
by bill, unless the defendant appeared to be a pri- 
soner of the court. But this certificate is not now re- 
quired, nor is a latitat necessary ; for when the ca- 
sual ejector finds coihmon bail, he admits himself to 

(y) It has been sahl that if the with the modern principlefl of the 

tenant appear and the cause go on remedy. Gilb. Eject 22. 

to trial, the court wiU not compel (%) Gilb. Eject 22. This case 

him (if the proceedings are by hilt) seems scarcely applicable to the 

to confess lease, entry, and ouster, modem practice. ( Fide posLWni 

unless common bail has been filed of Error.) 

for the casual ejector; but this (a) Reg. trin. 14 Car. II. and 

doctrine seems scarcely consiitent Mich. S3 Car. II. 
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be a prisoner of tbe court, and whether he came into 
court regularly by latitat, or not^ yet the judgment 
is not coram non judice (b). 

When the time appointed for* the appearance of 
the landlord, or tenant, has expired, it is not neces* 
sary to give a rule to plead, but judgment may at 
once be signed against the casual ejector provided 
the party interested has neglected to appear ; which 
fact is ascertained by searching the ejectment books 
of the judges in the King's Bench and the prothono* 
tary's plea book in the. Common Pleas. A rule for 
judgment must then be drawn up with the clerk of 
the rules in the former, and the secondary in the 
latter court ; and an incipitur of the declaration made 
on a proper stamp, and also on a roll of that term. 
These must be then taken to the clerk of the judg- 
ments in the King's Bench, and to the prothonotary 
in the Common Pleas, (together, when the proceed- 
ings are in the Common Pleas, with a warrant of 
attorney for the defendant,) and judgment will then 
be signed accordingly (c). 

The judgment, however, must not be signed, until 
the afternoon of the day next after that on which the 
rule expires; and if Sunday happen to be the last 
day, not until the afternoon of Tuesday (d). 

After the judgment is signed, the writ of possession 
must be made out, (together with the praecipe for it, 
if in the King's Bench,) and delivered to the sheriff, 

(() Glib. Eject 99. (d) H^de d. CuXUfcrd t. ThmH- 

(c) App. No. 93. •Ml, Say. 303. 

1 
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who will execute the same by giving possession of 
the premises to the plaintiff's lessor. 



Judgments against the casual ejector irregularly 
obtained^ will^ as a matter of course, be set aside ; 
and as the situations of claimant, and defendant, in 
ejectment are materially different, the courts are li- 
beral in their rules for setting aside judgments against 
the casual ejector^ although regularly signed ; and will 
grant them even after execution executed, upon aflB- 
davit of merits^ or other circumstances, which at their 
discretion they may deem sufficient (e). The regular 
mode of setting aside such judgments is by rule of 
court, for the party having obtained the judgment to 
give up the possession ; but if the circumstances of 
the case require it, the courts will order a writ of 
restitution to be issued (/). 



(e) Doe d. Troughi&n T. Roe^ 
Burr. 1990. Jhbbs t. pM$$er, Stran. 
975. M€i&nd,Kenddler,nodg9on, 
Earn. S50. Doe d. Crroeert* Com- 
fMfiy T. RoCy 5 Taunt. S05. Sed 



vide Doe d. Ledger t. Roe, S 
Taunt 506. 

(/) Goodright d. RusseUr. No- 
righi^ Bam. 178. Dmvies t. Do#, 
Blk. 89S. Appendix, Vo, 41. 
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CHAPTER IX. 



OF THE APPEARANCE— PLEA^AND ISSUE. 



XN the preceding chapter the suit has been con* 
ducted to its termination^ when no appearance is en- 
tered in pursuance of the notice subscribed to the 
declaration ; we must now consider, who may a^^ear 
and defend the action, and in what manner such ap- 
pearance should be made. 

Notwithstanding the power possessed by the courts 
of framing rules for the improvement of this remedy, 
the interference of the legislature has, at times, been 
called for, and it has been most beneficially exerted in 
regulating the appearances to the action. The tenant 
in possession, being the person prima fyde interested, 
is, of course, the party on whom the declaration is 
always served; although it frequently happens in 
practice, that the lands belong to some third person 
out of possession, to whom such service can afford no 
information of the proceedings against him, and who 
by the common law has no remedy against his tenant 
if he omit to give him notice of them, By the rules 
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arid practice of the courts also^ for it would scarcely 
be correct to say by the common law, the landlord it 
seems was not permitted to defend, even when he did 
lieceive notice, unless the tenant consented to become 
a CO defendant with him (a); and no means existed by 
which the tenant could be compelled to appear, and 
be made such co-defendant (6). This system occa- 
sioned great inconvenience to landlords. The tenants 
frbm negligence, or fraud, frequently omitted to ap- 
pear themselves, or to give to the landlords the ne- 
cessary notice; and although judgments against the 
casual ejector have been set aside, upon affidavits of 
drcumstances of this nature, the remedy was still 
very incomplete (c). 

To remedy these imperfectfons, by the statute 
11 Geo. 11: c. 19. s. 13. it is enacted, '' That it shall 
'^ and may be lawful for the court in which an eject- 
'' ment is brought^ to suffer the landlord or landlords 
to make him, her^ or themselves defendant or defend- 
ants, by joining with the tenant or tenants, to whom 
^' such declaration in ejectment shall be delivered, in 
cade he or they shall' appear; but in case such 
tenant or tenants shall refuse, or neglect to appear^ 
judgment shall be signed against the casual ejector 
for want of such appearance; but if the landlord 
'^ or landlords of any part of the lands, tenements^ 
*' or hereditaments, for which such ejectment wajs 
brought, shall desire to appear by himself or them- 
selves, and consent to enter into the like rule that 
by the course of the court the tenant in possession. 
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(«) Lill. Pr. Reg. 674. (c) Amn, 19 Mod. 911. 

(») G0f4r4rMT.£r«rl.Stnui.8sb. 
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'^ in case he or she had appeared^ ought to Iiave done ; 

'^ then the courts where such ejectment shall be brought^ 

'' shall and may permit such landlord or landlords so 
to do^ and order a stay of execution upon such 
judgment against the casual ejector, until they shall 

*^ make further order therein/* 

By the 12th section of the same statute it is also 
enacted, " That every tenant, to whom any declara- 
tion in ejectment shall be delivered, shall forthwith 
give notice thereof to his landlord, bailiff, or re- 
ceiver, under the penalty of forfeiting the value of 
'^ three years improved, or rack-rent, of the premises 
" so demised, or holden, in the possession of such 
tenant, to the person of whom he hdlds ; to be re- 
covered by action of debt to be brought in any of 
•' His Majesty's courts of record at Westminster, or 
'^ in the counties palatine of Chester, Lancaster, or 
'^ Durham, respectively, or in the courts of grand 
'' sessions in Wales.'* 

With respect to this latter section, it may be pro- 
per at once to observe, that it has been interpreted 
to extend only to those cases, in which the ejectments 
are inconsistent with the landlord's title. Thus, a 
tenant of a mortgagor, who does not give him notice 
of an ejectment, brought by the mortgagee upon the 
forfeiture of the mortgage, is not within the penalties 
of the clause (d). 

The first enactment in the thirteenth section of this 
statute, namely, that landlords may be made defend- 

(d) Buckley T. BuekUy, 1 T. R. 647. 
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tats by joining with the tenants in possession^ is de« 
cidedly only a legislative sanction of the previous 
uniform practice of the courts ; and it is also said, by 
WUmot, J., in the case of Fairclaim d. Fowler v. 
Shamtitle {e), that landlords were permitted before 
this statute to defend ejectments without joining the 
tenants in possession. There is indeed but one case 
extant in which the contrary doctrine is maintained(/) ; 
and the loose notes to be found of cases previous to 
that decision certainly favour Mr. J. WilmoVa opi- 
nion (g). It is therefore probable, particularly since 
(he case above alluded to happened but a few years 
before the statute was passed, that the practice was 
not'clearly settled until the time of that decision, and 
that the statute was enacted in consequence of the 
inconvenience resulting therefrom (A). 

By the words of the statute the cotirts ban admit 
landlords only to defend, instead of tenants in pos- 
session; and difficulties have frequently arisen, as jto 
the meaning of the word landlord in the act, and as 
to what interest in the disputed premises will be suf- 
ficient to entitle a! person claiming title, to appear 
and defend the action. 

In the first reported case upon the construction of 
this section, it was holden, that it was not every per* 
son claiming title, who could be admitted to defend 
as landlord, but only he, who had been in aotne degree 
in possessianp as receiving rent, &c. ; and upon this 

(e) Burr, 1801. .iflMti. 18 Mod. 81 1. 

(/) €h0driglUr.HMti,HnnS$O. (k) FMir€Uttmi.FomUrf.Sh&m 

(f) Lawa T. Jrdm, Cgmk SOi. tUU^ Ban. 1890. 189S. 
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VW^V]% ^^^ cpiirl, waul4 nqt, alto^v a dcywf}e c|cwn|r 
iftK undfr oqc wiU.oJ^ thfi te/sytf^tpr^ tp def^q4)a% laft4- 
Iprd ii\ aj\ ejectment, brought: by a d^^isij^ clb^imiAS 
upc^er sg^ipther will of the s^n^e. t/s8$9.tpr (t). %;^jt thif 
^ctripe was. aftprwiards rep^rphAtejil hy,l^TA\M«Mr 
fyl4f in «icafift wbprjB ttwL pfinpipkfl. cf thft s^tiiMi 
nfere f||Uy cpnsidfired^i aj\4ithe depi^iQns, ant^rifir. tft 
tl^e act, iiiYpsjtigaJteAiand e^tplwne^ 

'',TJt\fire 8,|re (says Ijos^ J\{ai(i^M) iy(o matters to 
he^ cp^nsifl^pd, Fir$t> whet)ier tlie^ term '^ landlord'* 
ought n^ot^ as to, t^is. p\^rpiwe, tQ exiendUk eojsry^ per* 
son wb^e title ii| counect^ tp, a,D.dt cpmUteut witb» 
t}i0 posgeioion of th^, OjQCupi^, apd divwted, or diar 
t^ifbed^ by aijiy cl^in^ a^Vj^^^^tQ. s^ch p^QMie^siau^ as 
in the case of remain^r^ or^ r^y^fsionsu es^pectant. 
upon particular estates : secondly, whether it does not 
extend,, as b^t^v^en twp p^r^ons. claiming to be land- 
lord^ dqjua;ei in nghf. pf r^pr^^ieutation to a landlord 
d^ fycto, so. as. to pjiey^nt either from recovering by 
c(^I\|isipn M^itb^ thf oqcupMr« miho\A. a faiv fi?ta2 with 
tbp.ot^fr. Wfb^e^ a p^rsm claima ia oppasMcn to 
tl^e title of tb^, tenant i^ possession (k), he can in no 
light be considered as landlord ; and it would be un- 
just to the tenant, to make him a co-defendant : their 
defences migt)| c/«yA. Whereas, wbcjn there is a pre- 
ttify b^tyr^en tbegn, their defence must b^ upon the 
9qV!^. b9ttmi i^ ai^d letting in the person bphind, can 
o^ly o[^rate (q prevent treachery and collusion. It 
i%np answer, *' that any person a&cted by the judg- 
ment may bring a new ejectment; " because there is 

jRff dL.Zi^ V. J!)m, B«rA. (Ir) JMoer d. Osenimr, Lam- 



ffbo MTiV 



"m 



dta, in igdctBient (<)." 

The ji%)heV)t ih th% cfik6e ^afi tidt, indeed, lilti- 
hiately ^^eYi tipoh lbbs& |)6int&; l^til \\ie jp'rihciple 
npbn which the stattit^ ii to b^ ihlerpreted, deems tor 
hhve b^en iest&blishea by I't ; hha We hi^y hoW consi- 
AM-, that the tVbffl lAnillord \h ^xteiided to all persons 
dAiitilng^ title, bonMHt&ht with the poJisessioii oi the 
dccttpier : ftrid tli£[t it is not i^ebesfaaSry Ihey bHouId pre* 
Yiously haVfe ejcercisied iiny hct 6f owheiilii^ over th6 
lands. Thus, the courts have permitted an heir, who 
httd tievet b^h in litfsse^MbH^ to d^f^nd ah ejectment, 
WHerg the faihei-, Utld^r whbm he mWhefi, had died jdki 
b^fot^, hUtih^ j[)t'efiottBi^ dbtaiHed the saihe i*u1e(m). 
So ai detiiiee In trbst, hot having; be^n iii pdssessiOTi, 



(/) JFaircknm d. Fowler y« Sham^ 
itlle^ durr. 1^90. 1894. t^'e prin- 
i\fOA mia doM iff Lori toiijffik, 
C. J., in the caie of Lovelock d. 
NorrU t. Dmncaeter (S T. R. 783.) 
^em to fupport tlie doctrine of 
Lord MamJlM, abore mentibned; 
although^ from tiie omisfibn, in the 
report of the case, of the facts 
upon w^ich Lord Kenyon't judg- 
ihenl Was fonnded, t)i6 ik>in^ can- 
not lie detffly ascertained. 

It was moTcd, that the eeehd 
^ truit ttkig^ be iftf de defendant 
in ejectment instead of ike tenant, 
aad objected to on the 0|ipOBite 
lid*, because he had never been in 
possession, and could not be con- 
sidered ak a kmtUfrd under the 
statute 1 1 Geo. II. c. 19. s. 13. 

Lord KenjfOHy C.J. '* If the per« 



son requiring to be m^e a defend- 
ant under the act had stood in the 
litiiatlon of immediate heir to the 
per^n last seixed* or had been In 
the relation of remaiuder-man^ 
under the same title as the original, 
liandlord, I am of opinion that h^ 
might have been permitted to de- 
fend as a landlord, by Tirtue of the 
directions of the statute ; but here 
the Tery question in dispute be* 
tween this adreive party aAd him- 
self is, whether he is entitled to b» 
landlord or 6ot; and therefore we 
are not authorised to exiend the 
proTillon of the rtatnte to sudi a 
case as this.** The rule was dia- 
char^. 

(m) Doe d. itehlMmttUe t. kde, 
cited S T. B. 7B3. 
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was permitted to defend an ejectment (n), and a moii* 
gagee has been made defendant with the mortgagor (o). 

If a party should be admitted to defend as land* 
Iprd whose title is inconsistent with the possession of 
the tenant^ the lessor of the plaintiff may apply to the 
the court, or to a judge at chambers, and have the rule 
discharged with costs (p). If, however, he neglect 
to do so, and the party continue upon the record as de- 
fendant, such party will not be allowed to set up such 
inconsistent title as a defence at the trial {q). 

The court of King's Bench, in a case which has 
already been frequently cited,, exercised a singular 
species of equitable jurisdiction, with respect to the 
admission of a person claiming title, to defend an 
ejectment. The action was brought by one, claiming 
as the heir of a copyholder ; and the lord of the manor, 
dnimiiig \)y escheBi pro dtfectu h€Dredi8i obtained a 
rule to shew cause, why he should not be admitted 
defendant. After considerable argument as to the 
legality of the lord's claim to defend, it was agreed 
by both parties, at the recommendation of the courts 
that the then ejectment should be discontinued, and a 
fresh one brought in the lord's name in which the 
heir should be admitted defendant : and Lord Mans- 
Jield, C. J. declared afterwards, that if the heir had 

(») LaveUck d. NarrU r. Dan- cumstances seem immaterial. (Se^ 

CMitery 4 T. R. 1 S8. ^ vide B. N. P. 96.) 

(o) Doe d. TCyard v. Cooper^ 8 (p) Doe d. ffarwood t. Li^^Hh- 

T. R. 645. It does not appear, cott. — Coram Woody B. Trin. Vac 

from the report of this case, whe- 1817. MS. 

ther the mortgagee had previously (9) Doe d. Km^ld t. Lady Smjfikey 

received any rent ; but, from the 4 M. & S. 347. 
principles above laid dowa, the cir- 
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tefased to consent to this arrangement^ they would 
have admitted the lord to defend^ and that if the lord 
had refused his consent^ they would have disclmrged 
the rule (r). 

A wife ha« heen permitted to defend an ejectment^ 
where the title of the plaintiff's lessor arose from a 
pretended intermarriage with her^ which marriage she 
disputed (s). 

But a parson claiming a right to enter^ and perform 
divine service^ has heen held not to have a sufficient 
title to be admitted defendant (t) ; and^ where the ap- 
plication for admission appeared only a device to put 
off the trials the court refused to grant a rule (u). 

It may be useful to observe^ that it is not necessary 
for the landlord to be made defendant in order to 
make his title admissible in evidence ; but that he may 
with the tenant's consent defend the ejectment in the 
tenant's name. And where a suit was so defended^ 
and the lessor of the plaintiff^ having knowledge 
thereof^ obtitined from the tenanta a retraxit of the 
plea^ and a cognovit of the action^ the court directed 
the judgment to be set aside (v). 

Thus far as to who may appear : we roust now 
consider how the appearance should be made^ and 
herein first of the Consent Rule. 

(r) Fairclaim d. FowJer t. Sham- Fid. Cant, HUUngwarth t. Breyih 

titie. Burr. 1290. . 9ter, Salk. 956. 

(«) Fenwick y. Gravenar, 7 Mod. («) Fenwiek's case, Salk. 857. 

71. (v) Doe d. Locke y. Franklin ^ 7 

(I) MMrtin t. DavU, Stran. M4. Taunt 9. 
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The form (w) and purposes of the coMeat jrnle 
have already been cursorily mentioxied (x) ; l^nJ; thej 
must now be spoken of more folly. Jt is ip jsttb$taxice 
as follows: Firsts The person appearing consentp 
to be made defendant instead of the casual ejector. 
Secondly, To appear ajt the suit of the plaintiiT; wd, 
if the proceedings are by biU, to file common bail. 
Thirdly, To receive a declaration in ejectment (^)^ 
and plead not guilty: Fourthly, At the trial of the 
issue to confess lease, entry, and ouster^ and insist 

upon title only. Fifthly, That if at the trial the 

t 

party appearing ^hall not confers Jease, entry, and 
ouster, whereby the plaintiff shall not be able to pro- 
secute his suit, such party shall pay to the plfiin^ff 
the costs of the nonpros, and suffer judgment tol>e 
entered against the casual ejector. Sixthly, That if 
a verdict shall be given for the defendant^ otr the 
plaintiff shall not prosecute his 3uit for any other 
cause, than the non-confession of lease, entry, and 
ouster, the lessor of the plaintiff shall pay cost^ to. the 
defendant. Seventhly, When the landlord appeanl 
alone> that the plaintiff shaU be at liberty to sign judg- 
ment immediately against the casual ejector^ bot 
that execution be stayed until the court shaU further 
order («). 

A trifling variation, with respect to the manaer of 
describing the premises^ exists in foi:;m between the 
consent rule of the court of King's Bench, and of the 

(ttO Appendix, No. 85. is tiie only dedaration now do- 

(x) Jnte^ 15. lirered. 
(if) The declaration, serred upon (z) Sd. N. P. 644b 
the tenant to bring him into court. 
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court of ComxDon Pleas. The defendant^ in the former 
courts consenting to confess lease^ entry^ and ouster, 
generally of all the premises mentioned in the decla- 
pjiiion ; hut, in the latter^ of so much of them only 
as are in his ovrn^ or his under-tenant's possession. 
The consent rules are^ however, now considered as 
essentially the same in both courts; and it is in all 
cases necessary for the plaintiff's lessor to give evi- 
dence at the trial, of the possession of the defendant, 
or his under-tenants, of the premises in dispute, at 
the time of the commencement of the action (a). 

Formerly the consent rule was drawn up in both 
courts, according to the present practice in the Com- 
mon Pleas, or it specially described the premises de- 
fended, at the discretion of the defendant. Evidence 
of the possession of the tenant was then held neces- 
sary in the former case, but not in the latter ; and so 
different were the principles upon which the courts 
then acted in regard to this action, from those by 
which they are now governed, that, by a rule of the 
court of King's Bench, in the time of Charles II. (6), 
the defendant, in case the consent rule were drawn 
up generally, was obliged to give to the' lessor of the 
plaintiff notice in writing of the particular premises 
for which he meant to defend, in order to release the 
lessor from the proof of the defendant's possession. 
This practice was, indeed, soon discontinued^ and it 
became customary in lieu thereof, to insert in the 
margin of the consent rule, the particular premises 

(«) Goadrifh^ d. BtM ▼. BUh, (b) Trim Tem, liGsn II. 
7 T. a. 387. - 
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for which the defendant appeared, which was then 
supposed to supersede the necessity of any proof of 
possession ; but this marginal insertion has also now 
degenerated into a mere form^ and since the cases of 
Goodright d. Balsh v. Rich, in the King's Bench (c), 
and Fenn§^. Blanchard v. Wood, in the Common Pleas 
{d), by which cases it has been decided in both courts 
upon principles the most correct, that evidence must 
in all cases be given of the possession of the defend- 
ant, or such of his under-tenants as have declarations 
in ejectment served upon them^ the distinctions between 
appearing for part^ or appearing for the whole, or ge- 
nerally, or specially, describing the premises in tlie 
consent rule, no longer prevail. 

The general consent rule will, in all cases, be suf- 
ficient to prevent a non-suit for want of a real lease, 
entry, and ouster, except when it is necessary that an 
actual entry (e) should be made upon the land pre- 
Tiously to the commencement of the suit. When, 
therefore, an ejectment is brought by a joint tenant, 
parcener, or tenant in common, against his com- 
panion (to support which an actual ouster (/) is ne- 
cessary), the defendant ought to apply to the court 
upon aflSdavit(g), for leave to enter into a special rule, 
requiring him to confess lease and entry at the trial, 
but not ouster also, unless an actual ouster of the 
plaintiff's lessor by him, the defendant;, should be 
proved ; and this special rule will always be granted 

{e) 7 T. R. S27. (/) JnU, 53. 

(4) 1 B. & P. 57S. (g) Appendix, No. S6. 

(e) AiUe^ chap. 4. 
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(h), unless k appear that the claimant has been 
tictoldly obstructed in his occupation (i). 

As the consent rule contains conditions to be ob- 
served on the part of the claimant, as well as of the 
tenant, the claimant is obliged to join in it ; and an 
attachment will lie against either party for disobedi- 
ence ofthis^ as of every other, rule* of court. 

It may here be observed, that when several tenants 
are in possession, to whom the claimant delivers de* 
clarations for different premises, the court will not 
join them in one action, on the motion of either party, 
although the claimant has but one title to all the 
lands ; for, if the motion be made on the part of the 
plaintiff, the court will object, that each defendant 
must have a remedy for his costs, which he could not 
have if all were joined in one declaration, and the 
plaintiff prevailed only against one of them; and, if 
it be made on the part of the defendants, that the 
lessor might have sued them at different times, and 
it would be . obliging him to go on against all, when 
perhaps he might be ready against some of them 
only (k). But where several ejectments are brought 
for the same premises, upon, the same demise, the 
court on motion, or a judge at his chambers, will 
order them 'to be consolidated (/) : and ^although, 
where the premises are different, the court will not 

(h) Appendix, No. 87, 28. 5S4. Smith ▼. Crabby Stran. 1 149. 

(0 Anon, 7 Mod. 39. Oatet d. (/) Grimstone d. Lord Bowers t. 
WigfaUy, Brydon, Burr. 1895— Burghers^hwru, 176. Roe &. Burl- 
Doe d. Ginger ▼. Roe, 8 Taunt. S97. ton v. Roe, 7 T. R. 477. 

(Ar) MciUcot V. Brewiier, 2 Keb. 
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vionsolidate tlie actions^ yet in a moderh case^ Whet^^ 
on a rule to shew cause why the proceedings in all 
the causes (which were thirty-seven in number^ and 
brought against the several itihabkants of the houses 
in Sackville-dtreet) should not be istayed^ and abide 
the event of a special verdict in one of them^ as they 
all depended Upcm the dame title. Lord Kent/on, C. J. 
said, it wad a scandalous proceeding on the paH of 
the claimant ; and the rule was made absolute (m). 

When the tenant intends to apply to be made de- 
fendant, his attorney must ^procure a blank form of a 
consent rule^ and entitle it in the margin with Che 
names of the plaintiff a^dr casual ejector^ inserting 
also therein^ the premises as described in the declara- 
tion, or guch part of them as he would wish to defend^ 
and stating in the body the consent of both parties 
that the tenant be made defendant. He must then 
sign bis name to this paper, which is called the agree- 
ment for.the consent rule (n), and leave the same at 
one of the jndges' chambers when the proceeding^ 
are in the King's Bench> or with the prothpnotary 
when in the Common Plesis, (Vhere it will also receive 
the signatttre of the attorney of the lessor Of the 
plaintiff), together with a plea of the general issue. 
Common bail is then entered for the tenant, if the 
proceedings are by biH, or the usoal appearance, if 
by original ; and the suit proceeds in bis nAttie^ in- 
stead of that of the casual ejector (o). 

When the landlord and tenaiit appedt jointly, or 

(m) s Sell. Prac. 144. («) 2 Sell Fnc. 102. 

(«) Appendix, No. 24. 
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the landlord appears alone^ the same forms are ob- 
served^ mutatis mutandis, together with the addition 
of counselfs signature to a motion (which is motion 
of course, and must be annexed to the consent rule) 
to admit the landlord and tenant, or landlord only^ to 
defend; accompanied also^ when the landlord ap- 
pears alone^ with an affidavit of the tenant's refusal to 
appear (p). 

When the party who wishes to be made defendant 
is not the tenant^ or ocfuallandlord^ but has some in^ 
terest to sustain^ the court must be moved, on an 
affidavit.ofithe facts^ to peAitit him to defend with, or 
withaut, the> tenant, as the case may require. 

If the tenant, refuse to appear, the landlord cannot 
appear in bis name, nor appoint an attorney to do so 
fiar him, and an irreg'ular appearance of this sort will- 
be. orcjered to be withdrawa (q). 

Whan it happens that the lessor of the plaintiff 
claims lands im the possession of different persons, and 
one of the tenants would be a material witness for 
the others, such tenant shiHild suffer judgment to go 
by default, as to the part in his possession ; because, 
if he appear, and be n^ade a defendant, he becomes 
a party to the suit, aod consequently cannot be a wit* 
nesa therein; and it seems that if he appear and 
plead, the court will not afterwards strike out his 
name upon motion (r). 

(p) HobB9nd.Biglandy.Dob9on^ (g) Roe d. Cook t. Doe, Bam. 
Barn. 1T9. 8 ScU. Prw„ lOS,^ S9. 178.. 
AjipeadiXi No. 89. (r) B.H. P« 9S. 
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When the hndlord is admitted to defend without 
the tenant^ judgment must be signed against the 
casual ejector, according to the conditions of the con- 
sent rule. The reason for this practice is, to enable 
the claynant to obtain possession of the premises, in 
case the verdict be in his favour; because^ as the 
landlord is not in possession, no writ of possession 
could issue upon a judgment against him. 

The motion to admit the landlord to be defendant, 
instead of the tenant^ ought regularly to be made be- 
fore judgment is signed against the casual ejector, by 
the opposite party ; and if it be delayed until after 
that time, the court will grant the motion, or Hot, at 
their discretion (s). Thus, where a judgment against 
the casual ejector was signed, and a writ of posses- 
sion executed thereon^ and it appeared, upon motion^ 
that the landlord's delay in his application arose from 
the tenant's negligence, in not giving him due notice 
of the service of the declaration, according to the 
provisions of statute 11 Geo. 11. c. 19. s. 12.; the 
court ordered the judgment and execution to be set 
aside, compelled the tenant to pay all the costs, and 
permitted the landlord to be made defendant on the 
usual terms ; notwithstanding it was strongly argued 
by the opposite party^ that the judgment was perfectly 
regular, and that the tenant's negligence was entirely 
a matter between him and his landlord, for which the 
statute had given the landlord ample compensation ((). 
Rut in a recent case, the court of Common Pleas, 
after a recovery in an undefended ejectment, without 

(f) Dobbi Y. Paner, Stran. 975. Borr. 1990, 
(0 Doc d. Trougkion r. Roe, 
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collusion^ and after the lessor of the plaintiff had con-* 
tracted for the sale of part of the premises^ and let 
the purchaser into possession^ refused to set aside the 
judgment^ and writ of possession upon an applica- 
tion of this nature^ and assigned as their reason^ that 
the concealment of the delivery of the declaration was 
a matter between the tenant and his landlord^ with 
which the plaintiff's lessor had no concern (u). And 
in another case where the landlord applied to be 
made defendant^ after judgment had been signed^ 
but before execution^ and the claimant offered to 
waive his judgment, if the landlord^ who resided in 
Jamaica^ would give security for the costs^ to which 
offer the landlord's counsel would not accede^ the 
court refused the application^ and permitted the 
plaintiff's lessor to take out execution (to). 

The appearance should^ in all cases^ be entered of 
the term mentioned in the notice ; unless it be a 
country cause^ and the notice be to appear in a non- 
issuable term^ and then the appearance must be of 
the next issuable term ; and where the notice was to 
appear in Hilary term, and the tenant entered an ap- 
pearance in Michaelmas term, and did nothing farther^ 
and the plaintiff's lessor, findingno appearance of Hilary 
term, signed judgment against the casual ejector, the 
court held the judgment regular, but afterwards set 
it aside upon payment of costs^ to try the merits (x). 

The party^ intending to defend the action, having 

(u) Goodtitle V. BadtiUe, 4 Taunt. 1 86. 
880. (x) Jfa$an d. KendaU T. HQdg-^ 

(w) Roe d. Hyde t. Doe^ Bam. #aii, Barn. S50. 
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appeared according to the forms above mentioned, 
the lessor's duty in consequence thereof, must be our 
nest consideration. 

When the time for appearance has expired^ the 
lessor's attorney must search at the proper offices for 
the agreement before mentioned on the part of the 
defendant, to enter into the consent rule ; and having 
signed his name on it, above that of the defendant's 
attorney, and also (when the proceedings are in the 
King's Bench) obtained the signature of the judge, 
at whose chambers the agreement was left, he must 
take it to the clerk of the rules, or secondary, who 
will file it, and draw up the consent rule thereupon 
(y) : which consent rule is in truth, a copy of the 
agreement, prefixing only the date of drawing it up^ 
omitting the premises in the margin, and adding, 
*' by the court," instead of the attornies' namesi at 
the end. 

The plea of the general issue, we have before ob- 
served, is generally left by the' defendant with the 
agreement for the consent rule; and, when this is 
the case, as soon as the consent rule is drawn out, 
the issue is at once made up, with a copy of the rule '■ 
annexed, and delivered to the defendant's attorney, 
with notice of trial as in other actions. But if the 
plea be not left with the consent rule (a), the plaintiff' 

(^) Appendix, No. S5. the lessor's attorney, looking upon 

(s) Where the plea was entitled this plea as null and Toid, signed 

with the true name of the cause, judgment against the casual ejector; 

but, by mistake in the body of the the judgment was set aside, with 

plea, the name of the lessor was in- costs, as irregular, for the plea was 

teitcd as the person complaining, properly entitled, and not a nullity, 

instead of that of the plaintiff; and GooiUUe t. BadUOe^ Bam. 191. 
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mtist give a rale to pleads and then judgment may be 
entered for want of a plea^ as in other actions without 
a special motion in court for the purpose (a). 

Of the Puea^ and Issue. 

The general isstie in this action is, net guilty (b) ; 
and it seldom happens^ by reason of the consent rale, 
that the defendant can plead any other plea. It if 
not, indeed, easy to imagine a case, in which any 
other plea in bar can be necessary; for as the claimant 
must, in the first instance, prove his right to the pos- 
session, whatever operates as a bar to that right, as a 
fine with non-claim, the statute of limitations, a de- 
scent cast, &c. must ^cause him to fail in proving his 
possessory title, and consequently entitle the defend- 
ant to a verdict upon the general issue (c). As, how- 
ever, the consent rule was introduced for the pur- 
poses of justice, the courts would undoubtedly per- 
mit the defendant to plead specially, if the particalar 
circamstanees of the case should reouire it {d). 

A plea to the jurisdiction may be pleaded in eject- 
ment by permission of the court, but not otherwise. 
This permission is necessary, because a plea to the 
jurisdiction is a plea in abatement, and must there- 

(«) Re%. HU. 1649, «nd Tiin. 18 trefput in iU nature, and in tnM- 

Car. II. B. R. paw accord i» a good plea;" but as 

(b) Appendix, No. SO. this plea is quite inapplicable to 

(e) In tlie time of Lord C#A» the modern uiet of Uie action, the 

(FeffM'% case, 9 Co. 77.), an ac-, court, it in eonceired, would not at 

cord witii satiflfaction was held to this time allow a defendant to 

be a good plea in ejectment, " h^ jAea4 it. 

«ause an ejectment is an action of (4) iWips v. Bm^^ Cartlt. 1S0. 

& 
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fore be pleaded within the four first days of the term 
next ensuing that of whidi the declaration is entitled, 
at which time the casual ejector^ and not the tenant, 
is defendant. To obtain leave to plead such plea^ the 
court must be mdved tipon affidavit before the ex- 
piration of the four first days of term^ the plea itself 
being first filed ; and the motion should be for a rule 
to shew cause why the defendant should not be per- 
mitted to plead the facts stated in the affidavit ; and 
why the plea then filed to that effect, should not be 
allowed. The latter part of the rule, and the filing 
of the pleaj are necessary parts of the application, 
because the four days would in all probability expire 
before cause could be shewn and the plea pleaded, un- 
less such plea were pleaded be bene esse in the first 
instance (e). 

Such, at least, has been the mode of proceeding in 
the only two reported cases upon the subject, which 
can be cited as authorities. But a practical difficulty 
occurs, for which these cases seem not to provide. 
At the time when the application for leave to plead to 
the jurisdiction is made, the tenant has not appeared, 
and the proceedings are against the casual ejector. 
By whom then should the plea be pleaded, and how 
IS the tenant to appear ? The most simple method 
of avoiding these difficulties, is for the tenant in 
the first instance to file the plea in his own name, 
and then move for a rule to shew cause '^ why he 
should not be forthwith admitted defendant upon the 
usual terms, except as far as relates to pleading the 



(e) fFUtiam$6,John$OHT,Keenfm lOEaitSSS. 
Bik. 197. Doc A. Morton J. Rse^ 
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general isme, and why he should not be permitted 
to plead the facts stated in the affidavit, upon which 
he moves, in lieu thereof, and why the plea already 
filed by him to that effect should not be allowed." 

Ancient demesne is a good plea in ejectment; (/) 
but it is a plea much discouraged, and the person 
pleading it must carefully observe every form which 
the court deems necessary. As it is a plea in abate- 
ment, application for leave to plead it, must, as has 
already been stated, be made within the four first days 
of term ; and the application must be accompanied by 
an affidavit, that the lands are holden of a manor which 
18 ancient demesne, that there is a court of ancient 
demesne regularly holden^ and that the claimant has 
a freehold interest ; and the court will refuse the mo- 
tion, if any of these facts be omitted in the affida^vit (g). 

Ancient demesne cannot of course be pleaded where 
the ejectment is brought for copyhold lands (A) ; but 
if the affidavit state that the lands are ancient de- 
mesne, the court will not reject the plea upon a counter 
affidavit that great part of the lands are copyhold ; 
but will leave the plaintiff to state such matter in his 
reply (i). 

When the party appearing has entered into the 
consent rule and pleaded, he may move for a rule to 
reply, before the plaintiff^s lessor has joined in the 
consent rule, and the plaintiff may be non-prossed 

m 

(/) Appendix, No. 31, 38. (A) BtiiUe t. 2)a4fe, Salk. 185. S. 

{g) Doe d. Ru9t ¥. Roe, Burr. C. Ld. Raym. 43. 

1046. DenHd.fFrooi'f,Feim,BT. (i) Doe d. Morton t. Roe^ 10 

R. 474. East 583. 

R % 
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thereby ; but as the plaintiff is only a fictitious per- 
son^ the defendant will not be entided to costs (Ac). 

The issue must agree with the declaration against 
the casual ejector in all respects, except in the defend- 
ant's name, unless an order for the alteration be ob- 
tained ; and if there be a difference between the issue 
and the declaration^ the court on motion will set it 
right (/). 

If the party interested appear and plead, and after 
having pleaded, withdraw his plea, the judgment must 
be entered against the party so appearing. 

The record and issue are made up with memo* 
raudums, if the proceedings are by bill ; and without 
any memorandum, if by original, as in other actions : 
the time allowed for notice of trial is also the same. 

A plea puis darrien continuance it seems may be 
pleaded to this action ; but where the plea was that 
after issue joined one of the lessors of the plaintiff had 
released to the defendant, the court held the plea in- 
sufBcient, and said the release ought to have been by 
the nominal plaintiff; because although in every other 
respect the court would look upon the lessor as the 
interested person, as far as the record was concerned 
they must consider the nominal plaintiff as the real 

party (m). A release by the nominal plaintiff so 

• 

pleaded, would certainly, when the old practice pre- 

(k) Goodrighi d. fVard v. Bad- Ull. 
nth, Blk. 763. (m) Doe d. B^fne y. Brewer^ 4 

(0 Bass V. Bradford, Ld. Raym. M. & S. SOO. 

3 
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vailed, have been a good defence to the action ; but 
ev€;n then the courts held such a release to be a con- 
tempt (n), and it is very doubtful whether a judge 
would receive the plea at the present day. 

When the ancient practice prevailed, if the plaintiff 
in ejectment after issue joined, and before the trials 
entered into any part of the premises, the defendant 
at the assizes might plead such entry as a plea puis 
darrien continuance. But this plea cannot now be 
ever necessary ; for the plaintiff^ being a fictitious 
person^ cannot enter upon the land ; and if the lessor 
of the plaintiff should enter^ he would be unable at 
the trial to prove the possession of the defendant^ and 
must consequently fail in his ejectment (o) 

(fi) U9Ue, 177. 180. 

(«) Moore t. Hawkim, YeW. 
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CHAPTER X. 



OF THE EVIDENCE IN THE ACTION OF EJECT- 

MENT. 



X HE facts necessary to, be established by a claimant 
in ejectment^ when his title to the premises is contro* 
verted^ are as follows. First, he must prove that he 
bad the /ega/' estate in the disputed lands at the time 
of the demise laid in the declaration ; secondly^ that 
such legal estate was accompanied by a right of entry ; 
and thirdly, that the defendant^ or those claiming un- 
der him, were in possession of the premises at the 
time when the declaration in ejectment was delivered. 
When indeed there is a privity between the parties^ 
as if the relationship of landlord and tenant has 
subsisted between them, proof of title will be unne- 
cessary ; for a party will not be allowed to dispute 
the original right of him by whom he has been ad- 
mitted into possession (a), although he is at liberty to 
shew that such right has expired (6). In cases of this 
nature, therefore, it will be sufficient to prove^ that 

(«) Driver t. Lawrence, Black. 4 T. R. 688. Vide Baker T. Mei- 
\5t&9. lUhy 10 Vez. Jan. 544. 

{b) England d. S^^m t. Stade, 
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the defendant^ or those under whom he claims^ (for 
the^rule extends to undertenants (c)) were admitted 
into possession of the premises in question^ by the 
lessor of the plaintiff, and that their rig^ht to the pos* 
session has ceased. And upon the same principle^ if 
the defendant has held as tenant to some third person 
under whom the lessor claims^ althoug4i the derivative 
title of the^ctatmant from such third person must be 
proved in addition to the evidence necessary in the 
last case^ proof of the title of the third persoa himself 
will not be required. 

The identity of the lands^ and the possession of them 
by the defendant^ can always be proved without diffi- 
culty^ when a privity exists between the parties^ by the 
fact of payment of rent, or by the acknowledgment of 
the defendant that he is tenant, &c. When there is 
no privity, the general mode of proof is by reading 
the deeds or wills under which the lessor claims, and 
shev^ing that the names and abutments of lands in the 
defendant's possession^ agree with the premises de- 
scribed therein ; or by shewing that the lands in dis- ^f 
pute were formerly in possessionxyf the ancestors, &c. of 
the claimant ; and the declarations of deceased tenants 
may be received in evidence, for the purpose of prov- 
ing that any. particular lands formed part of the estate 
they occupied (cl). Cases in which it is extremely 
difficult to prove identity and possession, will indeed 
sometimes occur, from the deficiency of the de- 
scription in the title deeds, the length of time during 

(c) Barwick d. Jfajfor qf Rich- Outrmn t. JUorewood^ 5 T. R. 191. 
m0nd T. Thempiouy 7 T. R. 488. Bt vide Ivat v. Fmehy 1. Taunt , 

{i) Dam€$ y. Bcrce^ 8 T. R. 53. 141. 
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l¥hich the claim has Iain dormant^ or other causes ; 
but these cases all depend upon their own circum- 
stances^ and it is impossible to give any general direc-> 
tions concerning them. 

The evidence necessary to establish the other parts 
of the lessor's case will of course vary according to 
the nature of his claim. We shall therefore first con- 
sider the several proofs requisite in support of each 
particular title^ when no privity exists between the 
parties ; and^ secondly^ the proofs required when such 
privity does exist. 

Before however we proceed in this enquiry, it will 
be useful to give a short account of the decisions re- 
specting the competency of parties, having an interest 
in the lands/ to give testimony concerning them. 

The tenant in possession is not a competent witness 
to support his landlord's title, inasmuch as he is in« 
terested in the event of the suit ; for if the verdict be 
against his landlord, he is liable for the mesne profits, 
and may also be turned out of possession (e) r nor is 
his evidence admissible to prove that he, and not the 
defendant, is really the tenant; for a verdict against 
such defendant would have the effect of ejecting him 
(the witness) from the lands, which is an immediate 
interest, and outweigbs the contrary and remoter 
effect of subjecting himself by his testimony to a fu- 
ture action(/). Upon the principle of interest also,- 
the person having the inheritance of the lands is not 

(«) Doe d. Forster v. PTmams, (f) Doe d. Jones v. WiUe^ S 
Cowp. SSI. Bourne y. Turner^ Taunt 18S. 
Strao. 632. 
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an admissible witness, where twa persons^ both of 
whom admit his title^ are contending for the pos- 
session under different grants from him, (unless in- 
deed they claim under grants not rendering rent,) // 
for he is interested, inasmuch as he may prefer one 
tenant to another (g). In like manner a person who 
has mortgaged lands, cannot be an evidence concern- 
ing them ; for the equity of redemption still remains 
in him (A). An heir apparent may, however, be a 
witness concerning the title of the land, because his 
heirship is a mere contingency; but a remainder- 
man cannot, for he ha^h a present estate in the land ; 
and this rule extends to the remainder-man in tail({;. 

Let us now consider the proofs to be adduced by a 
claimant in ejectment, when his title to the lands can 
be controverted. 

When the party claims as heir at law, he must 
prove that the ancestor from whom he derives his 
title, was the person last seized of the actual freehold 
and inheritance ; that is to say, who was last actually 
in possession of the lands in fee-simple (ft), and that 
he, the claimant, is his heir. 

This seisin of the ancestor may be proved in the 
first instance by shewing^ that he was either in the 
actual possession of the premises, at the time of his 
death, or in the receipt of rent from the ter-tenant ; 
for possession is presumptive evidence of a seisin 

{g) Fm ¥. Swann, Styl. 488. (t) ^mltJ^v. B/odMom.Salk. S83. 

Ji#tfT. Harwo^a, 3 T. R. SOS* {k) Co. Litt 11. ^. Jenkins d. 

(h) Anon, 11 Mod. 354. Harris v. Pritchard, S WiU. 4S. 
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in fee, until the contrary be shewn (J). If, however, 
it is probable that the defendant may be able to rebut 
this presumption, the lessor should be prepared witb 
other proofs of his ancestor's title. 

In order to shew the heirship of the claimant, be 
must prove his descent from the person last seised, 
when he claims as lineal heir, or the descent of him* 
self and the person last seised from some common 
ancestor, or at least from two brothers or sisters (m), 
if he claims collaterally ; together with the extinction 
of all those lines of descent which would claim before 
him. This is done by proving the marriages, births^ 
and deaths, necessary to complete his title, and shew- 
ing the identity of the several parties. Thus, sup- 
posing A. the claimant, and B. the person last 
seized, to be cousins, descended from a common an- 
cestor C, JB. being the only child of D., the elder son 
of C, and A. the only child of £., the younger son of 
C In this case A. must prove the marriage of C, 
the birth and marriage of D., the birth, marriage, and 
death of jE., the birth and death without issue of JB.^ 
and his own birth (n) ; for it is a maxim of law, that he 
who asserts the death of another, who was once living, 
must prove his death, whether the affirmative issue 
be that he be dead or living (o). 

The testimony of persons present when the events 
happened, or who knew the parties concerned at 
those periods, and the production of extracts from 

(/) B. N. P. 103. (ft) 8 Blk. Comm. 208, &€. 

(m) Roe d. Tlmnt y. Lwd^ 8 (0) WiU9n y. E^ig^t^ S BaiL 
Blk. 1099. 312. 
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parish registers^ are the most satisfactory modes of 
proving facts of this nature; and when the claimant 
is the lineal descendant of the person last seised^ but 
little difficulty can, arise in procuring the necessary 
proofs. But when he claims as collateral heir^ and it 
is necessary to trace the relationship between him 
and the person last seised through many descents to 
a common ancestor^ difficulties often intervene^ from 
the remoteness of the period to which the enquiries 
must be directed^ which upon the ordinary rules 
of evidence would -be insuperable. To remedy 
this evil the courts^ from the necessity of the case^ 
have relaxed those rules in enquiries of this nature; 
and allow hearsay and reputation (which latter is the 
hearsay of those^ who may be supposed to have known 
the fact^ handed down from one to another) to be ad- 
mitted as evidence in cases of pedigree (p). 

Thus^ declarations of deceased members of the 
family are admissible evidence to prove relationship ; 
as who was a person's grandfather^ or whom he mar- 
ried^ or how many children he had, or as to the time 
of a marriage^ or of the birth of a child^ and thelike^ 
of which it cannot reasonably be presumed, that 
better evidence is to be procured (q). So also decia* 
rations made by a deceased husband as to the legiti- 
macy of his wife are evidence, though he was not 
related to her by blood; for the husband mult be 
supposed to have more intimate knowledge on that 
subject^ than a distant relation (r). In like manner 

(p) Higham t. RidgWBjf^ 10 (r) Fowthf.T^ungylSVez.juiu 

Eait. 180. 148. 

(9) B.N.F. 994. 
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the declarations of parents, as to whether they were 
ever married, or whether their children were born be- 
fore or afler marriage, is admissible evidence ; al- 
though their declarations cannot be received to bas- 
tardize their children born in wedlock (s). * 

But hearsay evidence is not admissible to prove the 
place of any particular birth ; for that is a question 
of locality only, and does not fall within the prin- 
ciple of the rules applicable to cases <^ pedigree (f) : 
nor are tlie opinions of deceased neighbours, or of 
the acquaintances of the family, evidence on ques- 
tions of this nature (u) ; nor is the hearsay of a rela- 
tive to be admitted when the relative himself can be 
produced (t?). It is also necessary in order to entitle 
the declarations of a deceased relative to be admitted^ 
that they should be made under circumstances, when 
the relation may be supposed without an interest, and 
without a bias; and, therefore, if they are made on a 
subject in dispute after the commencement of a suit, 
or after a controversy preparatory to one, they ought 
not to be received, on account of the probability that 
they were partiaUy drawn from the deceased, or per- 
haps intended by him to serve one of the contending 
parties {to). 

Entries in family bibles, or other books, may like- 

(f) Go9^la^,St€VtfUf.Jlio$$^ SparkCy 1 M. &S. 088, ei vide 14 

Con-p. 5S1. EastSdO. 

(0 Rex T. MetiJUmU pf ErUkj (o) PendreU r. PtmdrM^ $btm. 

S £aet 64S. 294. HarrUen t. Bladet^ 3 Campb. 

(») yeweU T. Temg^ IS Ve«.147. 457. 

514. Rex Y. IfOutbUenU (jf ErU' (w) The caee tf tht Berkeley 

mett^ S T. R. 707. 7S3. We$ln T. Peerage^ 4 Campb. 401. 
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wise be received in evidence in questionsof pedigree(ac). 
So also recitals in family deeds^ monamental inscrip* 
tions, engravings on rings^ old pedigrees hung up in 
a family mansion^ and the like (y). And where a will 
of a deceased ancestor was founds amongst the papers 
of the person last seized^ cancelled^ and no evidence 
was given of its having ever been proved or acted 
upon^ it was nevertheless allowed to be read in evi- 
dence as a paper relating to the family; the place in 
which it was found being considered as amounting to 
its recognition^ by the party last seized^ as the declara- 
tion of his ancestor concerning the state of his fa- 
mily (z). And in a late case proof by one of the 
family that a particular person had many years before 
gone abroad^ and was supposed to have died there^ 
and that the witness had not heard in the family of 
his having married^ was held good prima facie evi- 
dence of the person's death without lawful issue (a). 

The original visitation books of heralds^ compiled 
when progresses were solemnly and regularly made 
into every part of the kingdom to enquire into the 
state of families, and to register such marriages and 
descents as were verified to themt>n oath, are allowed 
to be good evidence of pedigrees (b). 

When the lessor claims as heir to copyhold premises, 
he must, in addition to the foregoing evidence, pro- 

(*) fFhUlockey. Baker, ISVcz. (a) Doe d. Banning t. Chifin, 

&14. 15 East S9S. ei vide 19 Car. II. 

(y) yoweb t. YoiMg, 18 Ve2. c.6. «. 1. Deed, George Y.JetsoMj 

148. 6 East. 80. 

(a) Doe d. Johnson v. Lord Pern- (h) 2 S. N. P. 77«. 
hroke^ 11 East 505. 
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duce the rolls of the manor (c), which shew a surren- 
der to him, or to those under whom he claims ; but it is 
not necessary that he should prove his own admittance^ 
unless the ejectment be against the lord {d). If, how- 
e?er, the ejectment is against the lord, he must either 
shew that he is admitted, or that he has tendered him- 
self to be admitted and been refused ; but it is not 
necessary to tender himself to be admitted at the lord*s 
court, if the steward, upon application out of court, 
has refused to admit him (e). 

When he claims as customary heir, he must, after 
proving his pedigree, shew that he is heir strictly 
within the custom, for every custom which departs 
from the common law is construed strictly ; and if the 
custom be silent, the common law must regulate the 
descent (/), Thus, where the custom is that the 
eldest sister shall inherit, the eldest aunt, or niece, is 
not within it (g). So also, if the custom be that the 
youngest son shall inherit, it will not extend to the 
youngest Mephew (h) 

The usual method of proving these several customs^ 
is by means of the different admissions of the custo- 
mary heirs upon the court rolls of the manor, pro- 
duced by the steward upon oath; or by the medium 
of verified examined copies. Rut if the ancient court 

(c) Poit, %6B, M.&S.87. Jnte,6f. 

(lO Rumney r. Eves, 1 Leon. 100. (/) Co. Copy. 43. 
EoUffoBt d. FTooUamg y. Clapham^ (jg) Radciiff t. ChapUny 4 Leon. 

1 E.IL 600. Doe d. Tarrani t. 242. 
ffeaier, 3 T. R. 162. Ante, 61 . (A) 1 RoU. 624. 

(c) Dqc d. BurreU t. Bellamy ^ 2 
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rolls should be lost^ or there should be no inslance of 
an admission upon them^ similar to the custom set up 
by the lessor^ an entry upon the rolls^ stating ^the 
Hiode of descent of lands in the manor^ will be ad- 
missible evidence^ as to the existence of the custom 
(t). Where, however, the lessor claimed as youngest 
nephew, and produced, as the only evidence to sup- 
port his title, an admission upon the court rolls of a 
youngest nephew, as customary heir, at a court-leet 
an^ baron held in 1657; and for the defendant it ap- 
peared upon the same rolls, that at a court leet and 
baron held in 1692, the jury and homage found, that 
the custom of descent extended only to the youngest 
son, and if no son, to the youngest brother, and no 
farther, (which entry was corroborated by two old 
witnesses, who testified, that they had heard and be- 
lieved that the custom went no farther) ; upon a ver* 
diet being found for the lessor of the plaintiff, the 
court refused to set it aside {j). 

It may here be useful to observe, that when the , 
lessor claims as heir, and proves his pedigree and 
stops, and the defendant sets up a new case, which 
is answered by fresh evidence on the part jof the 
lessor, the defendant is entitled to the general reply 
(k). And if, after the pleadings are opened by the 
junior counsel for the lessor, the defendant's counsel 
expresses himself ready to admit the lessor to be the 

<•) Roe d. Beebee ▼. Parker, 5 Wib. 63. 

T. R. 26. Denn d. Goodwin y. {k) Goodtitle d. Reveti T. Bror | 

!^a^y 1 T. R. 466. ham, 4 T. R.'497. 

(j) Doe d. Mason t. Mason^ 3 
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heir^ it will entitle him to open the case^ and make 
the first address to the jury (Z). 

When the lessor claims as the devisee of a freehold 
interest at common law^ or of a customary freehold 
where there is no custom to surrender to the use of 
the will (in), he must prove the seisin of his devisor 
(n), and the due execution of the wjll (unless it be 
more than thirty years old) pursuant to the provi- 
sions of the statute 29 Car. II. c. 3. s. 5. If^ bow- 
ever, the will be thirty years old, or upwards, it may 
be read in evidence without proof; and it seems that 
the age of the will is to be reckoned from the day it 
bears date^ and not from the time of the testator's 
death (o). 



The statutory regulations for the execution of wills 
containing devises of freehold lands, are to be found 
in the fifth section of the statute of frauds (p), whereby 
it is enacted, that, '^ all devises and ' bequests of any 
lands, or tenements, devisable either by force of 
the statute of wills, or by that statute, or by force 
'^ of the custom of Kent, or the custom of any borough. 



t< 



€t 



if) So ruled by Le BUnCj J. in 
Fem d. FFrighi t. Johnson^ Not- 
tingham Summer Assizes, 1813, MS. 
and by fFoody B. in a subsequent 
ejectment between the same parties, 
Nottingham Lent Assizes, 1814, 
MS.— But ruled contrd by Gibbs, J. 
in a preriotts ejectment between 
the same parties, Derby Lent As- 
sizes, 1813, MS., on the principle 



that a defendant cannot compel a 
plaintiff* to receive admissions. 

(m) Hu89ey r. GrUli^ Amb. 299. 

(fi) JntCj 249. 

(o) M'Kenire v. Fraser^ 9 Vez. 
jun. 5. et vide n. t to the case of 
Gougk d. CalOun-pe t. Gtmgh, 4 T. 
R. 707. (in wAU). 

(p) S9 Car. 11. c. 3. 
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or any other particular custom^ shall be in writing*^ 
and signed by the party so devising the same^ or 
by some other person in his presence and by his 
express direction, and shall be attested and sub* 
scribed in the presence of the devisor b} three or 

'' four credible witnesses, or else shall be utterly void 

'' and of none effect." 

This section of the statute of frauds is very loosely 
worded, and it will be necessary to enter rather largely 
into the different points, which have arisen respecting 
the due execution of a will under it. 

The first solemnity required is the signature of the 
testator ; but it is not necessary that he should sign 
his name at the bottom of the will ; it is sufficient if 
his name be in any part of it in*his own handwriting. 
As^ for instance^ a will in the handwriting of the tes- 
tator, beginning with the words, '^ 1, A. jB , do make 
this my last will," has been held to be properly 
signed (y); and if the testator cannot write, his mark 
will be a sufficient signature (r). But if the will be 
on several sheets, and ft appear to have been the in- 
tention of the testator to sign every one, but, from 
weakness or incapacity, h^ leave some of them un- 
signed, it will not, it seems, be a sufficient execution 
within the statute (s). The effect of sealing alone is 
not yet quite decided ; but it is the better opinion, 
that it is not a sufficient signature {t). 

{q) Lemayney. Stanley ^ 9- Lev. 1. (t) Lemayne t. Stanley, 3 Ley. 1. 

(r) Harriion y. Harrison, 8 Ves. Lee y. Libb, 1 Show. 69. S.C. CarUi. 

jun. 185, and Jddy v. Grix, 8 Ves. 35. JVameford y, fFarneford^ 

Jan. 504. Stran. 764. Smith y. Evan$, 1 Wils. 

(«) Right d. Cat9r y. Price^ 313. EUU y. Smith, \Ytn.}wai.\\. 

Doug. 841. S. C. 1 Dick.S25. 
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It is not required by the statute^ that the witnesses 
should see the devisor sign^ or that he should si^ in 
their presence^ or that they should be informed of 
the nature of the instrument they are about to attest ; 
it is sufficient^ if the devisoj declare to them^ that the 
signature is his handwritings or even it seems without 
such declaration^ if the whole body of the will^ as 
well as the name^ be written by himself (u). And in 
a late case where the testator was blind, the court of 
Common Pleas determined, that it was not necessary 
on that account, under the statute^ to read over the 
will^ previous to the execution, in the presence of 
the attesting witness, although if there were other 
circumstances inducing a suspicion of fraud, such an 
execution would materially strengthen the presump* 
lion («?). 

The next formality is the attestation and subscrip- 
tion. It must be attested and subscribed by three, or 
more witnesses, but it is not necessary that the at« 
testation and subscription of all the witnesses should 
be at one time. Hence, where the devisor published 
his will in the presence of two witnesses, who sub- 
scribed it in his presence, and some time after he 
sent for a third witness, and published it in his pre- 
sence also, the will was holden to be duly attested (x). 
But it is necessary that all the witnesses attest the 

(tf ) Grayon r. Atkiman, 8 Yet. (w) Longehamp d. GoodfeBow t. 

454. EUis Y. Smith, 1 Ves. jun. 11. Fish, 8 N. R. 41ft. 

S. C. 1 Dick. ««5. Trymner ▼. («) Gryie v. Gryie, 2 Atk. 17 . 

Jdckson, cited 1 Vei. 487, recog. (n). EUit Y.Smith, 1 V««. jun. II. 

2Tef. tftS. Stonehousej.Evefyn, 14. Grayson v. Atkinson^ 2 Ves. 

S P. Win. 252. Peate v. Ougly, 454. 458. 
Comjo. 107. 
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9cane inatrument, and that the instrument attested be 
that by which the lands are intended to pass. There- 
fore^ where a testator devised his lands by a wijl^ 
made in the presence of^ and attested by two wit- 
nesses only^ and about a year after made a codicil, 
whereby he revoked a legacy given by his will, and 
declared that the will should be ratified and confirmed 
in all things, except as altered by that writing, and 
that his codicil should be taken as part of his will ; 
and executed this codicil in the presence of one of the 
former witnesses, and another person, neither the 
iirst will, nor the other witness to it^ being present, 
it was holden to be an insufficient attestation (y). 
And where a testator, by a will not witnessed, devised 
lands, and afterwards made a codicil, and taking the 
codicil in one hand^ and the will in the other, said, 
'^ This is my will whereby I have settled my estate, 
and I publish this codicil as part thereof," the signa- 
ture of the codicil, by the testator and three witnesses, 
was held insufiicient to render the will valid (z). But 
if there be several instruments written by the testator 
upon one paper, and it plainly appear that his inten- 
tion was that all should form but one will, and not a 
will and codicil^ in such case the execution of the last 
instrument will be considered as an execution of the 
whole (fl). So also if a will be written upon several 
sheets of paper, but at one time, it will be valid, al- 
though all the sheets are not executed by the testator^ 
nor signed by the witnesses, nor even seen by them ; 

(y) Lee T. LM, S Lev. 1. S. C. ral t. Bame; Prcc, Cha 270. 

Carth. 35. (tf ) Carleton d. Grifin y. Grigin, 

(^) PenphraieY.LordLan$d4mnj Burr. 549. 
i aited Com. 884. Attorney Gene- 

8 % 
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provided the last sheet be regularly signed and at- 
tested, and every part of the will be present at the 
time of the execution ; of which latter fact the pre- 
sumpti<)n of law will he in favour^ should the dif- 
ferent sheets correspond (6). 

The attestation and subscription of the witnesses 
must be in the presence of the testator^ but proof 
need not be given that the testator actually did see 
the witnesses subscribing: their attestation is suffi- 
cient if it appear that he might see them. Thus^ 
where the witnesses signed in a room adjoining to 
the one which contained the testator's bed^ upon a 
table- opposite to the door of' communication, it was 
holden to be sufficiently in the testator's presence (c). 
So also, where the testator executed his will in his 
carriage, and the witnesses signed their names in a 
room hard by, the carriage being in such a situation, 
as to enable the testator to see what was passing in 
the room, the will was held to be valid (d). But if the 
testator could not possibly see the witnesses subscribe, 
as if they subscribe in another room, out of sight, al- 
though by the' testator's express directions, the exe- 
cution will not be good : the design of the statute 
being to prevent a wrong paper from being intruded 
on the testator in the place of the true one (e). And 
upon this principle, if the testator, between the time 
of his own sub.wcription, and the subscription of the 

(b) Bondy.Seawett^ Burr. 177S. 99. 

S. C. Blk. 407. B. N. P. 264. (c) EBdetton v. Petty, Carth. 79. 

(c) Shires Y, Glasscock, Salk. 688. Broderick v. Broderick, 1 P. Wms. 
Davy ▼. Smith, 3 Salk. 396. «S9. Macha T. Temple, 8 Show. 

(d) Casion y. Dade, 1 Bro. C. C. 988. 
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witnesses^ lose his mental powers^ it will invalidate the 
will^ although signed in his presence (/). 

The clause of attestation generally expresses, that 
the witnesses subscribed in the presence of the testa- 
tor ; but such a statement is not absolutely necessary, 
and if omitted, the jury will not be concluded from 
finding that the will was duly subscribed, although 
all the witnesses are dead, and their signatures proved 
in the common way (g). 

With respect to the credibility of the attesting 
witnesses, it may be observed generally that they 
must, at the time of their attestation (A), have the 
use of their reason (i), be sensible of the obliga- 
tion of an oath (k), and unconvicted of any infa- 
mous crime (Z). Formerly a devisee taking a bene- 
ficial interest under the will, was considered not 
a credible witness to prove its execution within 
the intent of the statute (m) ; but doubts being en- 
tertained, whether his credibility might not be re- 
stored by a release, payment, or extinguishment of 
all his interest (n), it is enacted by the statute 35 G. 
II. c. 6., (after reciting that it had been doubted who 
were to be deemed legal witnesses within the statute 

(J) Right d. Cat0r y. Price, Omichund t. Barker, Willes, 53S. 
Doug. 241. (0 31 Geo. III. c. 35. Chater r. 

'(g) HandM v. Jamei, Com. 531. Bawldns, 3 Lev. 426. 
Brieer.Smiih, Willet, 1. Croft y. (m) HiUUrd v. JenmngSy 1 Ld. 

Pawlety Stran. 1109. Raym. 505. S. C. Com. Rep. 91. 

(fc) Pendock d. Maekinder t. (») Vide AMtey y. Dowsing, 3 

Mackinder, WiUes, 665. Stran. 1853. fFyndham y. Chet- 

(0 Gilb. Evid. 109. w/Tuf, 1 Burr. 414. 

(A?) Halcf, P. C, » Yol. «79.— 
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of fraudg,) '' that if any person shall attest the exe- 
cution of any will or codicil (to whom any bene- 
ficial devise^ legacy, estate, interest, gift, or ap- 
pointment, affecting any real or personal estate, 
except charges on land, &c. for payment of debts 
shall be given,) such devise, legacy, &c. shall so 
far only as concerns such person attesting th« 
execution, or any person claiming under him, be 
utterly null and void; and sach person shall be 
'' admitted aa a witness to the execution of such will 
or codicil, within the intent oC the said act, not- 
withstanding such devise, legacy, &c. And in case 
any will or codicil shall be charged with any debt^ 
and any creditor, whose debt is so charged, shall 
attest the execution of such will or codicil, every 
such creditor, notwithstanding such charge, shall 
'^ be admitted as a witness to the execution of such 
will or codicil, within the intent of the said act* 
Provided always, that the credit of every such wit- 
ness so attesting the execution of any will or codi- 
cil, in any of tlie cases within this act, and all cir- 
cumstances relating thereto, shall be subject to the 
consideration and determination of the court, and 
'' the jury, before whom any such witness shall be 
^' examined, or his testimony, or attestation made use 
'^ of, iti like manner as the credit of witnesses in all 
'^ other cases, ought to be considered and determin- 
'' ed." It seems, however, notwithstanding the prcTVi- 
sions of this statute, (hat a married woman is not m, 
credible witness to attest a will under which her hus- 
band takes a beneficial interest (o). 

(•) BeitiM§n t. Bromky, ISEaft 9I»(K 
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The result of the foregoing enquiry seems to be, 
that in order lo prove a will duly executed within the 
statute of frauds, it must appear, that it was signed 
by the testator ; that it was published by him in the 
presence of three or more credible witnesses, either 
at the same^ or different times ; that the witnesses 
subscribed their names respectively in the presence 
of the testator; and that they all signed the same in- 
strument. 

To prove these facts, the original will should be / 
produced, and one of the subscribing witnesses must 
be called to shew that the solemnities required by the 
statute have been complied with. And if such wit- 
ness can prove the whole execution, (as that the tes- I 
tator signed in the presence of himself and two other 
witnesses, or that he acknowledged his signing to 
each of them, and that each of the witnesses sub- 
scribed in his presence,) this will be sufficient proof 
of the will, without calling the others. But if the 
witness who is called, can only prove his own share 
of the transaction, as must happen where the testator 
acknowledged his signing to the witnesses separately, 
the other witnesses ought in that case to be called (p). 
If also the will is disputed by the heir at law, he is 
always entitled to the testimony of all the subscribing 
witnesses ; but then he must produce them himself, 
if the testimony of one is sufficient for the devisee. 
If, however, all the witnesses are dead, or insane, or 
out of the jurisdiction of the court, proof of the hand- 
ivriting of the devisor and witnesses, or of the devisor 

(f) Phmfp$'B SMtme, %l Edit 439. 
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alone, if no proof of the handwriting of the witnesses 
can be obtained, will be sufficient without evidence 
of the solemnities (q). If the will be lost^ an examined 
copy of it should be produced, or parol evidence be 
given of its contents ; but the probate under the seal 
of the ecclesiastical court will not be admitted as 
such secondary evidence, because the ecclesiastical 
court has no controul over devises of lands (r). When 
also the will remains in chancery, a copy of it will be 
good evidence {s). 

If a subscribing witness should deny the execution 
of the will^ he may be contradicted as to that fact by 
another subscribing witness (t) ; and even if they all 
swear, that the will was not July executed, the devisee 
will be allowed to go into circumstantial evidence to 
prove its due execution (u). So also if one of the 
subscribing witnesses impeach the validity of the will 
on the ground of fraud, and accuse other witnesses 
who are dead, of being accomplices in the fraud, the 
devisee may give.evidence of their general character(zo.) 

When an ejectment is brought by the devisee of a 
copyholder, he must prove the admission of the 
testator, the surrender to the use of the will, and his 
own admittance (x). And these facts will be suffi- 

(q) Hands y. James, Com. 531. Pike y. Badmeringy cited Stran. 

Cfoft ▼. Pawlett, Stran. 1109. 1096. Gilb. Evid. 69. B.N. P. 264. 

(r) Doe d. Ash t. Calvert , S (w) Doed.fFaUcery.Stephensony 

Campb. 389. 3 Esp. 284. S. C. 4 Egp. 50. 

(«) Eden t. Ckalkill, 1 Keb. 1 17. (x) Roe d. Jefferey ▼. Hicks, 2 

(I) ride Alexander y. Gibson^ 2 Wils. 13. Doed. FemanYf Fempu, 

Campb. 556. 7 East 8. ^nte^ 61. 

(«) Lowe J. JoUilfe, Blk. 865. 
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cicntly established^ by producing the original entries 
on the rolls of the manor by the proper officer (which 
entries the courts will compel the lord to permit 
his tenant to inspect (y) ), and proving the identity 
of the parties admitted (z); without also shewing 
a copy of such surrender and admittances stamped 
as required by the stat. 55 Geo. III. c. 184 (a). The 
will of the devisor must likewise be proved; but as copy- 
hold lands are not within the statute of frauds^ it will 
be sufficient to shew a will in writing (6), although it 
be neither signed by the testator^ nor attested by any 
witnesses (c). Indeed even short notes taken by an 
attorney for the purpose of drawing up a will, where 
the party died before the will could be completed, 
have been held sufficient to pass copyhold premises (rf). 

It has been said^ that any paper, which the ecclesi- 
astical court would hold to be a will, shall be suffi* 
cient to pass a copyhold previously surrendered (e), 
and it is therefore usual to produce the probate, as 
well as the original paper- writing ; but this probate 
does not appear to be necessary^ for it seems, that 
the courts of common law may enter into the ques- 
tion, whether the paper amounts to a will, although 
no probate has in fact been granted (/). 

(^) FolkardY.IIemetyBlkAOei. 100. Doe d. Cook y. Danvert, 
The King y. SheUy, 3 T. R. 14 1 . 7 East. 299. 

(a) Doe d. Hanson v. Smilh, 1 {d) 1 Ander. S4. 85. 

Campb. 197. (e) Carey y. •/iskew, 8 Bro. Cha. 

(«) Doe d. Bennington y. Hail, Rep. 58. 

1 Eatt. 808. (J) Doe A. Smith t. Smith, Peakc 

(b) 32 Hen. VIII. c. 1. ETid. 456. 

(c) Na$h Y. Edmtmdi, Cro. Eliz. 
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If the lessor be the legatee of a term for years^ be 
must give in evidence the probate of the will^ and 
prove the assent of the executor to tlie devise; for 
where a person devises either specifically, or gene- 
rally, goods or chattels, real or personal, and dies, the 
devisee cannot take them without the assent of the 
executors (g)« He must also prove the title of his 
testator, and shew- that be had a chattel and not a 
freehold interest in the premises; because when a 
party dies in possession it is presumed that he is seised 
in fee until the contrary is shewn (A). This is most 
commonly done by the production of the lease : but in 
a late case where the lessor put in an answer of the 
defendants to a bill in equity, in which the defendant 
slated, that '' he believed the lessor vvas possessed of 
the leasehold premises in the bill mentioned,'' it wm 
held, as against the defendant, sufficient evidence that 
the interest of the testator was only a chattel interest (i). 

When an ejectment is brought by a personal re- 
presentative, he must produce the probate of the will, 
or letters of administration, or the book of the eccle- 
siastical court, wherein they are entered, in addition 
to the proof of his testator's, or intestate's, title (A:). 

When an ejectment is brought by the surrenderee 
of copyhold lands, he must prove the surrender to 
bis use, and his subsequent admittance; but it is 

(g) llBft 111(«). JnU,67. (k) Garret y. LUter, 1 Ley. 25. 

(Jk) AnUy 849. Elden t. Kedddl, 8 East 1 87. Cpnt;. i 

(0 Dm d. Digb^ y. StUl, ^ B.N. P. 10ft. '\ 

Canipb. 115. 



BY TENANTS BY Elegit, &C. 267 

immaterial whether the admittance be before or after 
the day of the demise in the declaration (m). 

When the lessor of the plaintiff is the lessee for 
years of a copyholder^ he must after proving his 
lessor's title, shew either a special custom in tho 
manor^ allowing the copyholder to make leases for 
years, or that the licence of the lord was obtained 
before the lease was granted (n). 

When an ejectment is brought by a tenant by 
elegit, and the debtor is himself in possession of the 
land, the only evidence necessary is an examined copy 
of the judgment roll, containing the award of the^ 
elegit, and return of the inquisition. If, however^ 
the possession is in a third person, the lessor must 
either shew that such third person came into possession 
under the debtor, and that his right to the possession 
has ceased, or (should the party in possession bold 
adversely to the debtor) be prepared with evidence of 
his debtor's title (o). It is not necessary in any case to 
prove a copy of the elegit and inquisition (p). 

The conusee of a statute merchant, when the debtor 
is in possession, must prove a copy of the statute^ of 
the capias si laicus, extent and liberate returned ; for 
although by the return of the extent an interest is 
vested in the conusee, yet the actual possession of 
that interest is acquired by the liberate (q). The 

(m) Aute^ 61. (p) Ram$h9ttom y. Brickhmnt, 

(ft) Co. Copy, f . 51 . S M. & S. 565. 

(#) Dm d. Dm C^ta t, fThMrUu^ (q) ffMmmmd t. ^oh^ % Salk* 

•T. R. 9. »6S. 
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same proofs are also necessary, when a third person 
is in possession^ as in the case of a tenant by elegit. 

When a parson brings ejectment for the parsonage- 
house, glebe, or tithes, he must prove his admission^ 
institution, and induction (r); but he need not shew 
a title in his patron, for institution and induction, 
although upon the presentation of a stranger, are 
sufficient to put the rightful patron to his quare 
impedit (s). 

Proof was also formerly required that he had read 
and subscribed the thirly -nine articles, according to 
the statute, and declared his assent and consent to all 
things contained in the book of common prayer; but 
this is no longer held to be necessary, unless some 
ground be laid by the defendant to shew, that he has 
not complied with these requisites ; because the pre- 
sumption is, that every man has conformed to the law, 
until there be some evidence to the contrary (()• 

Entries made by a deceased rector in his books^ 
may be given in evidence by his successor (u), upon a 
question of tithes ; and he is also entitled to give in 
evidence such terriers as have been regularly made 
and preserved in the proper repository ; that is to say^ 
such terriers as are signed by a churchwarden, or (if 
the churchwardens are nominated by the parson) by 



(r) SmowY. PhUUpiy 1 Sid. 220. (u) Glynn t. Bank of EngUmd^ 

(«) B.N. P. 105. 2yez. S8. 43. Roe d.i Bruno T. 

(0 PomeUyr.Milburn, S Wils.355. Bawling9, 7 East 279. 290. 
S.C 2 Black. 851. 
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some of the substantial inhabitants of the parish (w), 
and are found either in the bishop's register office (x), 
or in the registry of the archdeacon of the diocese (y). 
It is not necessary that the terrier should be signed 
by the parson ; but^ unless it possesses the marks of 
authenticity above mentioned^ it cannot in general be 
received in evidence. But where a terrier was found 
in the registry of the dean and chapter of Litchfield, 
it was admitted in evidence against one of the pre- 
bendaries, upon the principle that there appeared to 
be a proper connexion between the terrier, and the 
place where it was found (z). 

An ejectment for a parsonage and glebe, will not 
be supported, by shewing that the defendant entered 
and took the tithe belonging thereto; because the 
tithes and the rectory are not the same (a). 

When a lay impropriator brings an ejectment for 
tithes, the strict proof of title is to shew, that the 
rectory originally belonged to one of the dissolved 
monasteries, and was granted by the crown to those 
under whom he claims (6) ; but, as deeds and instru- 
ments are liable to be lost, length of possession, and 
old deeds conveying tithes, have been deemed suffi- 
cient evidence of title (c). 



(w) B. N. p. 248. Earl t. Lewis, («) MiUery, Foster, 4 Gwill. 1 406. 

4 Bsp. 3. (^) ^^^ ^' Stroudj Latch. 61. 

(x) Atkins t. Hattm, 4 Gwill. (») Fide Com. 661. 

1406. (c) Kinaston r. Clarke, 5T.R. 

(y) Potts T. Durant, 4 GwiU. 965,mfia««. 
1450. 1454. 
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When an ejectment is brought by a guardian in 
socage^ he must prove^ in addition to the title of his 
^ard^ that he (the ward) is under fourteen years of 
nge(d); and upon the same principle when a testa- 
mentary guardian ier the lessor, he must shew the 
age of his ward to be less than twenty-one years. 

When the assignees of a bankrupt are the lessors 
of the plaintiff, they must give evidence of the asmgn- 
ment; bankruptcy^ &c. in the same manner^ and sub- 
ject to the sames rules, as in other actions (e). They 
roust, likewise, prove the bankrupt's title to the pre- 
mises; and, if the lands are freehold, the bargain and 
sale and enrol men t- thereof (/) ; and also, if his title 
accrued after his bankruptcy, a special conveyance of 
them by the commissioners to the assignees (g). 

Where several lessors declare upon a joint demise, 
proof of a joint interest in the whole premises must 
be given. But, if a demise is laid by each of several 
lessors separately, they will be entitled to recover, 
whether they have a joint or several interest, for a 
several demise severs a joint tenancy {h). And in a 
t:ase where a joint demise was Iqid by seven trustees of ^ 
a charity, who were appointed at different times, and 
the tenant had paid one entire rent to the common 
clerk of the trustees, it was held that such payment 
of rent should enure in the most beneficial way for 

(i) Dee d. Rigge t. BeU^ 5 T. R. (g) Ante^ 55. 

471. {h) Doe d. MfariM€k ▼. Rend^ If 

(e) 49 Geo. III. c. 121. Eait 67. 
if) £«p. N. P. 4S1. 438. 
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Ihe trustess in support of their title as brought forward 
by themselves^ unless the defendant expressly proved 
them to be entitled in a different manner. And it vras 
considered that the circumstance of their being ap- 
pointed at different time$ was not sufficient evidence 
for that purpose (i). 

When an ejectment is brought by one joint-tenant, 
parcener, or tenant in common, against his com- 
panion, the lessor may be called upon to produce the 
consent rule, and if it appear that a' special one 
has been granted, that the defendant shall confess 
lease and entry only, the lessor must prove an actual 
ouster by his co-tenant (^) ; but if the consent rule 
be in the common form, it wiU be sufficient evidence 
of an ouster (/) 

Nejrt, of the proofs required when a privity exists 
between the defendant and lessor of the plaintiff, or 
those under whom he claims. 

When a privity exists between the parties to the 
ejectment, the claimant, instead of proving his title, 
should shew the existence and termination of the 
privity ; for a privity will not be presumed to exist 
without proof, but being proved the presumption i^ 
in favouf of its continuance. 1*hus, if the defendant 
be let into possession pending a negociation for a 
purchase or a lease, proof must be given of the cir- 
cumstances under which he was let into possession, 

(0 Doe d. Oarke v. Cr§nt, 19 (/) D##d. mtf/c t. Ciif, 1 Campk 
£aftSSK 17S. 

{k) JnU, 53. 
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and also of the breaking off of the negociation before 
the day of the demise in the ejectment. In like 
manner if he has become tenant at will of the pre- 
mises^ the lessor must shew how he became so, and- 
that the will was determined by demand of possession 
or otherwise, and so forth (m). ' 

When the relationship of landlord and tenant re- 
gularly subsists between the parties, or those under 
whom they claim, which is commonly the case in 
/( ejectments of this nature, the tenancy may be deter- 
mined as we have already observed (n), in three seve- 
ral ways. First, by the eiBux of time, or the hap- 
pening of a particular event. Secondly, by a no- 
tice from the landlord to the tenant to deliver up the 
possession, or vice versa ; and, thirdly, by a breach 
on the part of the tenant of any condition of his 
tenancy, as by the non-payment of rent, or non-per- 
formance of a covenant. 

When the tenancy is determined by the efflux of 
time, tlie lessor has only to prove the counterpart of 
the lease (o), (for which purpose he must call one of 
the subscribing witnesses, if capable of being called,) 
provided the demise be by deed, or the agreement by 

(m) jinie^ 98. 111. — ^In "a ca«e, to be brought by his landlord, al- 

wherc the landlord by his own neg- though only one year and three 

ligence, suffered a third person to quarters of the term was unex- 

recover in ejectment against his pired.^^Arer f. Mettiih, lOVes. 

tenant, who held under a lease, 544. et vide J}09 d. Poweil y. King, 

and who attorned to such third Forrest 19. 

person, the court of Cliancery re- (n) yinte^ 96. 

strained the tenant from setting up (o) Roe d. fFest y. Davis, 7 East, 

thfi lease againstan ejectment about 363. 
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some person present at the making of it, if it be by 
parol: and it is not necessary for him also to shew, 
that he^ or those under whom he claims^ has received 
the reserved rent within the last twenty years {p). 

Where the tenancy is determined by the happening- 
of a particular events the lessor must of course also 
prove that the event upon which the tenancy is to 
determine^ has happened. 

When the tenancy expires by reason of a notice to 
quit, the lessor must prove the tenancy of the defend- 
ant^ the service of the notice and its contents (and if 
given by an agents the agent's authority) and that the 
notice and the year of the tenancy expire at the same 
lime. When also the notice is for a shorter period 
than half a year, or expires at any other period than 
the end of the year of the tenancy, it will be neces- 
sary to shew the custom of the country where the 
lands lie, or an express agreement, by which such no- 
tice is authorised (q). 

The tenancy of the defendant is commonly ad- 
mitted, and may be proved when necessary, if no 
direct evidence can be given of the demise, by de- 
clarations on the part of the tenant, the fact of pay-* 
ment of rent (qnd it is advisable to give the tenant 
notice to produce his receipts) or the like. 

The service of the notice, and the authority to 
serve it, will be proved by the person who delivered it 
to the tenant ; but if there is a subscribing witness 

(p) Orrett t. MoMm, Ruon. (f) AnU, \%h. 
Sject App«n. 45S. 

T 
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thereto^ such subscribiDg witness must also be called, 
although it should happen that he only witnessed the 
signature of the landlord, and did not deliver the 
notice himself. The contents of the notice may be 
proved by a duplicate original, which should be com- 
pared with the notice actually served, by the party 
serving it; but if this precaution is not taken, parol 
evidence may be given of its contents ; and it is not 
necessary in either case, to give the defendant notice 
t^o produce the original in his possession (r). 

When the notice is given by an agent, it must be 
shewn that he was vested with his authority at the 
time the notice was given (s). And where two or 
more joint tenants, &c. ar.e lessors of the plaintiff, 
and a notice taquit is given by one or more in the 
name of all, although they all afterwards join in an 
ejectment, it will not be presumed, from that circum- 
stance, that an authority was originally given by the 
parties not joining in the notice, to their co-tenants 
{t). But where a notice to quit was given by the 
steward of a corporation, it was presumed, inasmuch 
as he was an officer of the corporation, that he had 
an authority to give the notice (w). 

When the tenant has been long in possession of 
the premises, it frequently becomes extremely difficult 
to prove the time of his original entry ; but never- 
theless, some evidence must be given, from which the 
jury may presume that the time of the expiration of 

(r) Joryv.Orc/mrrf, 2 B.& P. 41. 5East.491. Jnte, Hi, 

(«) JfUe^ 112. (tf) Roe d. Dean of RBcheiter v. 

(/) Hight d. Fisher v. Cuthelh Pearee, 2 Campb. 96. 
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the notice and of the year of the tenancy are the 
nme^ or the plaintiff will be nonsuited. 

If the tenant has been applied to by his landlord 
respecting the time of the commencement of his te- 
nancy^ and has informed. him that it began on a cer- 
tain day, and, in consequence of such information, a 
notice to quit on that day is given at a subsequent 
period, the evidence is conclusive upon the tenant, 
and he will not be permitted to prove that in point of 
fact the tenancy has a different commencement: nor 
is it material whether the information be the result of 
design, or ignorance^ as the landlord is in both 'in- 
stances equally led into an error (w). When also the 
tenant at the time of the service of, the notice assents 
to the terms of it, he will be precluded from shewing 
that it expires at a wrong time. But such assent 
must be strictly proved; and in a case where the 
party made no objection to the notice at the time of 
its delivery, but said, *' I pay rent enough already, it 
is hard to use me thus ;" it was held that these cir- 
cumstances were not sufficient to prevent him from 
shewing the time when the tenancy actually com- 
menced {x). 

* 

When a notice to quit upon any particular day, is 
served upon the tenant personally, if he read its con- 
tents, or they be explained to bim, without any ob- 
jection being made on his part, as to the time of the 
expiration of the notice, it will be prima facie evi- 
dence of a holding from the day mentioned in the 

(fv) Doe d. Eyre t. ZflmM^, S (x) Oakapple d. Green yr, Cepeus^ 
Sip. 635. 4T. R.361. 

t2 
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notice (y). In like manner^ a receipt for a year's 
rent up to a particular day, 18 printd facie evidence 
of a holding from that day (»). But if the notice be 
not delivered personally, or be not read over or ex- 
plained to the party, no such presumption will arise, 
although a contrary doctrine vms formerly main- 
tained (a). When also the notice is to quit generally 
at the expiration of the current year of the tenancy, 
&c. (&J, no presumption can arise, as to the time of 
the commencement of the tenancy, from a personal 
delivery to the tenant. But where a general notice 
was delivered on the 22d of March, to quit at the 
expiration ef the current year, &c. and on the 16th of 
January following, a declaration in ejectment was de- 
livered to the tenant, laying the demise on the Ist of 
November, and the tenant on the receipt of thfis de- 
claration made no ol^ection to the notice to quit, nor 
set up any right to the possessTon of the premises^ 
but said he should go out as soon as he could suit 
himself with another house, it was ruled by Lord 
Ellenborough, C. J. that the defendant's declaration 
when served with the ejectment, was evidence to go 
to the jury, whether the holding was a Michadmas 
holding, and the jury found a verdict for the land- 
lord (c). And in a case, where the notice was de- 
livered on Sept. 27, to quit '^ at the expiratHm of the 
term for which you hold the same," which notice was 



(^) Thomas d. Jona y. Tkomaty 1 T. R. 161. Doe d. Jihr. CalvH^, 

M Campb. 647. Doe d. Clarges r. d Campb. S87. 

FoMter, 13 East 405. (b) Ante^ 196. 

(z) Doe d. CaeUetom ▼. Samuel^ (c) Doe d. Baker y. fFombweH^ 

5 Esp. 1 74. 8 Campb. 559. 

(ii) Doe d. PtMkom^ t. Harrti^ 
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served personally upon the tenant^ who observed, 
'' I hope^ Mr. M, does not mean to turn me put/' 
l^olroydy J permitted the lessor to prove, that it was 
the general custom, in that part of the county where 
the demised lands lay, to let the same from Lady-day 
to Lady-day, and that the defendant's rent was due 
at Michaelmas and Lady-day respectively, and di- 
rected the jury to presume, that this tenancy, like 
other tenancies in that part of the country, was a te- 
nancy from Lady-day to Lady-day {d). 

When the ejectment is brought upon a clause of 
re-entry for non-payment of rent^ if the proceedings 
are at common law, the lessor must prove the lease, 
or counterpart (e), and that the rent has been de- 
manded with all the formalities mentioned in a pre- 
ceding chapter (/). If the case falls within the pro- 
visions of the statute 4 Geo. IL c. S8., instead of 
proving a demand of rent, he must shew that six 
months rent is in arrear^ and that there is not a suf- 
ficient distress upon the premises (g). In order tp 
prove the latter fact, evidence must be given that 
every part of the premises has been aearched ; and 
in a case where the party who was about to make the 
distress, omitted to enter a cottage uppn the priemis^es, 
the court considered the search insufficient {h). But 
where the rent was payable on the 25th of Ma];ch^ 
with a proviso that the right of i*e-entry should ac- 

(i) Doe di MUne$ y. Lamb, Not- (/) An$e, 144. 

tingham Summer Asfizes, 1817. — {g) Ante, 145. 

MS. (A) Doe d. PowtU t. Kingr Fo^ 

(0 iZ«ed.ir«»lT.JP««l9,7Baft reft 19. 

363. 

3 
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crue, if the rent remained unpaid by the space of 
fourteen days next after it became payable^ and the 
lessor proved that there was no distress upon the 
premises some day in May^ (the demise being laid on 
May *i,) the court held this to be sufficient prim A 
facie evidence to call upon the defendant to sliew, 
that there was a sufficient distress upon the premises 

within the term? of the proviso (f). 

ft 

When the ejectment is for the breach of any other 
covenant^ the lessor must shew the covenant broken, 
by the same evidence as in an action of covenant ; 
and if he has been ordered by the court to give to the 
tenant particulars of the breaches upon which he 
means to rely^ he will be precluded from giving in 
evidence different breaches from those contained in 
the particulars. In a case where the ejectment was 
upon a proviso for re-entry if the lessee should as- 
sign or underlet^ it was ruled by Lord Alvanley, C. J. 
that if a person was found in possession acting and 
appearing as tenant^ it was sufficient prima facie evi- 
dence of an under-letting to call upon the defendant 
(the lessee) to shew in what character such person 
was upon the premises ; and that the declarations of 
such person were admissible in evidence against the 
lessee {k). 

If the claimant is the assignee of the reversion, 
after proving the forfeiture, evidence must be given 
that he was entitled to the reversion at the time the 



(0 Doe- d. Smelt t. Fachau, IB (Ar) Do€ d. HMl^ y. RUkw^y 
East. 28S. 5 Etp. 4. 
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forfeiture was committed (/)^ and if possible of the 
mesne assignments from the original lessor. These 
mesne assignments^ however, will be presumed, if the 
original lease be for a long term, and the possession 
of the assignee have continued for a considerable 
lime (w). 

. 4 

When the ejectment is brought for the forfeiture 
of a mortgage, if the mortgagor is the defendant, the 
mortgage deeds are the only evidence required, be- 
cause a man cannot set up any title inconsistent with 
his own deed. And if the ejectment be against a 
third person, who holds the mortgaged lands as te- 
nant to the mortgagor, or mortgagee, it will be only 
necessary in addition to the proof of the mortgage 
deeds, to give evidence of such tenancy, and either 
of its regular determination, or of the mortgagor 
himself having been in possession of the lands at the 
time of the mortgage, and of the tenancy being un- 
acknowledged by th^ mortgagee (n). If, however, 
such third person hold the lands by a title adverse to 
that of the mortgagor, evidence of the mortgagor's 
title will of course be required. 

When the lord of a manor brings an ejectment 
for a forfeiture, he must prove that he was lord at 
the time of the forfeiture committed and that the 
person, who is alleged to have committed the for- 
feiture, has been admitted tenant on the rolls of the 

(0 JntCy 68. Thunder d. Weaver v. Belcher, 3 

(m) Earl d. Godwin v. Baxter, East. 449. Birch v. fVri^ht, 1 T. 

Black. 1228. R. 378. Ante, 99. 
(n) Keech T. Hall, Doug. 21. 
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manor. Proof of the admittance of the father, and 
of the descent to the copv holder as son and heir, and 
payment of quit rents by him, will not be sufficient 
evidence: the tenant must be himself admitu*d, for 
nothing vests in a copyholder which he can forfeit, 
before admittance and entry. The act of fo:feilure 
must of course also be proved ; but proof is not re- 
quired of the presentment of the forfeiture, nor of 
the entry, or seizure, of the lord (o). 

When the lord seizes the land as forfeited pro de- 
feciif tenentiSy if he seize absolutely, he must prove a 
special custom in the manor entitling him to do so; 
but if he seize only quousque, the custom need not be 
proved, and an absolute seizure unwarranted by the 
custom, cannot afterwards be set up as a seizure 
quousque (p). He must also prove^ that the regular 
proclamations have been made, and in one report of 
Lord Saiisburt/*s case, it is said, that the proclama- 
tions must be proved by vivd voce evidence, and thtit 
the entry thereof on the court rolls is not sufficient 
(q) ; but no mention is made of this point in another 
report of the same case (r), nor does it appear in a 
late similar decision, that any evidence of this nature 
was required (s). 

A lord of a manor cannot maintain ejectment for 



(o) Roe d. Jeffrejfs y. Jlickt, 2 ranty. Hellier, S T. R. 162. 

Wils. IS. Doe d. Foley v. fFUton, {q) I Keb. 287. 

11 East. 56. B. N. P. 108. ei vide (r) 1 Ley. 63. 

Walk. Copy. t. i. 324. to 353. («) Doe d. Tarrani T. Helliert 3 

(p) Lord Salisburif's case, 1 Ler. T. R. 162. 
tfS. S. C. 1 Keb. 287. Dae d. Tar- 
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mines upon his manor, without proof that he has 
been actually possessed of them within the last twenty 
years; because they are a distiiiGt possession from 
the manor, and may be of different inheritances (<)• 
And a verdict in trover, for lead dug out of them^ 
will tiot be evidence of the possession of the mines ; 
for trover may be brought on property without pos* 
seBsion (u). 

The doctrine of presumption extends to copyboM 
landfit, and upon proper evidence an enfrandiisement 
of them may be presamed even against the crown (w). 

Secondly, Of tbe evidence, on the part of the de* 
•fendant. 

Tbe principle that a claimant in ejectment nrnsA 
recover on the strength of his own tiUe^ is now so 
clearly established that little can be said respecting 
the evidence necessary on the part of the defendants ^ 
The lessor of the plaintiff must always^ in the first in^ 
stance, make out a clear and substantial possessory 
title to the premises in question ; and the defendant's 
evidence is altogether confined to falsifying his ad- 
versary's proofs, or rebutting the presumptions which 
may arise out of them. He needs not shew that he 
has himself any claim whatever to the premises, nor 
even give evidence of a title in a third person ; it is 
sufficient if he make it appear to the jury, that a legal 
and possessory title does not subsist in the plaintiff's 



(I) Rich y. JohnsoHf Stran. 1143. (w) Roe cL Johnson t. IreUnd, 
(u) B.N.P. 102. n Eaft.«80. 
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lessor. Tbus^ when the lessor claims as heir, he may 
shew a devise by the ancestor to a strang^er ; that by 
a particular custom another, and not the claimant, is 
the heir ; that the claimant is a bastard ; or any other 
circumstances which will invaUdate his title. In like 
manner when the lessor claims as devisee, the de- 
fendant may shew, that the will was obtained by 
fraud ; that it was not duly executed ; that the testa- 
tor was a lunatic ; that the lands (if copyhold) had 
not been properly surrendered ; and so forth. And 
as the same principle holds, whatever be the title of 
the claimant, any particular directions respecting the 
defendant's proofs are altogether unnecessary. It is 
sufficient to observe generally, that the defendant's 
evidence entirely depends on the nature of the proofs 
advanced by the plaintiff's lessor, and needs in no 
case to be extended beyond the rebuttal of them. 
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CHAPTER XL 



OF THE TRIAL AND SUBSEQUENT PROCEEDINGS. 



X HE claims of the seveml parties being prepared 
for the decision of a jory^ by means of the fictions^ 
conditions and proofs^ described in the preceding 
chapters^ the trial with its incidents^ and the subse- 
quent proceedings^ will now occupy our attention. 

The death of the lessor of the plaintiff^ although 
he be only tenant for life^ will not abate the action^ 
nor can it be pleaded puis darrien continuance; be- 
cause the right is supposed to be in hit lessee (the 
plaintiff)^ who may proceed for the damages occa- 
sioned by the supposed ouster^ although he cannot 
obtain possession of the land {a) ; but a trial of this 
nature is unknown in practice^ for the damages in 
ejectment are only nominal^ and if the plaintiff be 
nonsuited from the refusal of the defendant to appear 
at the trials the executor of the lessor will not be en- 
titled to his costs^ for the consent rule is merely 
personal (b). 

(«) ThruMtout d. Tummr t. Gre^^ Qi) Thrmtout ▼. BedtceU, t Wilj.7. 
Stran. 105S. 
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When the defendant refuses at the trial to confess 
/ lease^ entry^ and ouster^ the plaintiff must be called 
and nonsuited, and the cause of the non-suit spe- 
cially indorsed upon thepostea; and the lessor of the 
plaintiff ivill then be entitled to have judgment en- 
tered against the casual ejector (c). With respect^ 
however, to the time of entering this judgment, a 
considerable difference prevails between the practice 
of the court of King's Bench, and of the Common 
Pleas : the judgment being signed, and the execution 
taken out, in the latter court, immediately after the 
entering of the non-suit, and, in the former, not until 
the day in bank when the postea is returned (d). 

It is to be regretted that two of the superior courts 
of the kingdom should differ upon a point so essential 
to the regular administration of justice; but it is not 
easy to decide which is (he more eligible mode of pro- 
ceeding. By the practice of the court of Common 
Pleas, a more early possession is given to the plaintiff 
(in some cases of nearly four months) ; and this seems 
a just punishment upon the defendant, for refusing to 
perform his previous promise; whilst, on the other hand, 
it is said by the court of King's Bench, that the de- 
fendant may possibly have some good reason for not 
confessing, as, for example, want of due notice of 
trial, and that it is but fair he should have an oppor- 
tunity of assigning such reason to the court. 

If the defendant refuse to appear, the proceedings 

(c) Turner v. Bamaby^ Salk.25d. et Throgmorion d. Ftiffas T. Bent- 
Appen. No. 33. 2iy, 8 T.R. 779. 

(i) Doe d. Palmerston t. CopeUmd, 
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tBLve the same whether he be tenant^ or landlord ; and 
the motion for judgment against the casual ejector on 
a non-suit for want of appearance^ is absolute in the 
first instance (e). 

If there be several defendants^ and some of them 
refuse to appear and confess^ it is the practice to pro- 
ceed against those who do appear^ and enter a verdict 
for those who do not^ indorsing upon the postea, that 
8uch verdict is entered for them^ because they do not 
appear and confess ; and the plaintiff^s lessor will then 
be entitled to his costs against such defendants^ and 
to judgment against the casual ejector for the lands 
in their possession (/). 

If there be any material variance between the issue 
and the record^ it seems that the defendant should 
nevertheless appear at the trials and afterwards move 
the court to set aside the verdict for the variance ; 
because if he do not appear^ he is out of courts and 
cannot afterwards properly move to set aside the non*' 
guit; yet, upon a motion of this nature^ the court did^ 
in one case^ grant the rule upon payment of costs (g)^ 
and in another case staid the proceedings (A). 



(e) Styles d. Redhead y. Oakes, 
Barn. 182. Fenn d. Rickaitseny. 
3iarriott^Ba,m, 185. 

(/) Gaxmore y. Searie, Ld. 
Raym. 739. B. N.P. 98. Foimerly, 
if lonie of the defendants did not 
appear, the plaintiff was nonsuHed 
10 to all ; 'because mU ihe defend- 
»Dts not adniitting the demise^ he 



could not maintain his declaration. 
The present practice was adopted 
in the reign of William III. (Had- 
docV% case, 1 Vent S55.) Fi^g y, 
Roberte^ 2 Vent. 195. 

(g) Jones d. Themae t. Hengeet^ 
Bam. 17S. 

(k) £mmr.^4Uli$,lBmmriyl6$, 
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In a case where the demise was laid on a day not 
come at the time of the trials the defendant was not- 
withstanding obliged to confess^ as the plaintiff would 
/ ^ otherwise have been nonsuited^ and have been en- 
titled to judgment against the casual ejector (i). 

If the property litigated be of great value^ and 
difficulties are likely to arise in the course of the trials 
the court will grant a trial at bar; and the motion for 
this purpose may be made by either party. But the 
mere value of the premises {k), or the probability of 
a protracted trials will not be sufficient to induce the 
court to grant the application; difficulty roust con- 
cur; and therefore the motion must be supported by 
an affidavit^ stating ^^ the value per annum of the 
estate; that many witnesses are to be produced on 
each side ; that the title of the lessor of the plaintiff 
will depend^ as the case may be^ on an intricate course 
of descent^ or the legal operation of deeds ; that va- 
rious points of law, and other questions^ will neces- 
sarily arise at the trial ; and that the cause therefore 
should be tried at the bur of the courts by a special 
jury of the county where the estate lies, if the court 
shall so think fit, and not before any one judge of 



assize/' 



It has been said, that the rule is not to allow a trial 
at bar in ejectment, unless the value of the lands be 
a hundred pounds per annum {I); and in some 

(t) Anon, Ld. Raym. 79S. et 648. 
Small d. Buker v. CoU^ Burr. 1 1 59. (/) Gooiright t. FTooi^ 1 Barnard, 

{Jc) Lprd SandwieK% case, Salk. 141. 
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authorities it is laid down^ that it is not sufficient 
to swear generally^ that the cause is expected to be 
difficulty but that the particular difficulty^ which is 
expected to arise^ ought to be pointed out^ to enable 
the court to judge whether it be sufficient (m.) And^ 
in a recent case^ the court refused a trial at bar^ on 
the mere allegation of lengthy and probable questions 
of difficulty in a cause respecting a pedigree (n). 

In other actions^ a rule for a trial at bar is never 
granted before issue joined; but as the issue in eject- 
ment is very seldom joined until after the end of term^ 
when it would be too late to make the application^ the 
motion in this action may be granted even before 
appearance (o). 
• 

As the granting of a trial at bar is ^'favour con* 
ferred upon the applicant^ the courts exercise the 
power of annexing equitable conditions to their grant. 
Thus where^ on an application made by the defend- 
ant for a trial at bar^ it appeared^ on shewing cause 
against the rule^ that the lessor of the plaintiff was un* 
able to bear the expence^ and that one of his witnesses 
was above eighty years of age^ who might die before a 
trial at bar could be had. The court granted the ap- 
plication^ but said^ that as it was a favour asked by 
the defendant^ they would lay him under terms^ that 
if he succeeded^ he should only have nisiprius costs^ 
but if the lessor of the plaintiff were to succeed he 
should have bar costs^ and that the old witness 

(in) Rex V. Burgettes of Caer- («) Tidd, 768. 

martheHy Say 79. 8 Lil. P. R. 740. (o) Roe d. CholmontBejf t. Doe, 
Goodright v. fVood^ \ Barnard,l41. Bam. 455. 
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should be examined on interrogatories^ and her depo- 
sition read^ if she should die before the trial. It was 
also, by consent^ made part of the rule, that the cause 
should be tried by a Middlesex jury, instead of one 
from Norfolk, where the premises were situated (;»). 
And in another case, where the lessor of the plaintiff 
bad had a rule for a trial at bar, but having laid the 
demise by a wrong person, had discontinued the ac- 
tion, and brought a new ejectment ; the court would 
not grant him a second rule for a trial at Bar until he 
had paid the costs of the former ejectment (9). 

After verdict the successful party is of course enti- 
tled to the judgment of the court ; but the same time 
is allowed to the other party to move for a new trials 
or an arrest of judgment^ in ejectment^ as in other 
actions. 

The courts will seldom grant a new trial in eject- 
ment, when the verdict is given for the defendant, be- 
cause all parties remaining in the situation they were, 
previously to the commencement of the action, the 
claimant may bring a second ejectment without sub- 
jecting himself to additional difficulties ; but this prin- 
ciple does not apply when the verdict is given against 
the defendant. The possession is then changed. 
The defendant in the first ejectment becomes the 
plaintiflPs lessor in the second, and is obliged to give 
evidence of his own title, instead of merely rebutting 
the claim set up by his opponent ; and as this is a 
point of material consequence to him, '' the courts (to 

(p) EahniB d. Br9wn t. Br0wn, (f ) Lord OnUngBby's case, Stran. 
Doug. 437. 54S. 
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tise Lord Mansfield's words) rather lean to new trials 
on behalf of defendants in the case of ejectments^ es- 
pecially on the footing of surprise (r). 

Of the Judgment. 

By the jadgment in ejectment^ the plaintiff's lessor 
obtains possession of the lands recovered by the ver- 
dict^ but does not acquire any title thereto^ except 
such as he previously had. If, therefore^ he have a 
freehold interest in them^ he is in as a freeholder ; if 
he have a chattel interest^ he is in as a termor ; and if 
he have no title at all^ he is in as a trespasser^ and 
liable to account for the profits to the legal owner, 
without any re-entry on his part (s) : the verdict in 
the ejectment being no evidence in a subsequent ac- 
tion^ even between the same parties (jt). Since, how- 
ever, the claimant has a mere possession given to him 
by the judgment^ it may be asked how he can become 
seized according to his title if he have more than a 
chattel interest in the land. This is effected by ano- 
ther fiction. It is a rule of law, that when a man 
having a title to an estate comes into possession of it 
by lawful means, he shall be in possession according 
to his title ; and therefore when possession is once 
given by the sheriff^ the possession and title are said 
to unite, and the plaintiflPs lessor holds the lands ac« 
cording to the nature of his interest in them. 

As the judgment is grounded en the verdict, it ought 

(r) Ogmer t. LitUer^ 1 Blk. 345. Burr. 60. 90. 114. 
946. (0 Clerke v. RpweOy 1 Mod. 10. 

(•) TMphr d. MkioM t. Horiey 

V 
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not to be entered tip for more land^ or for different 
parcels^ than the defendant vmA found guilty of by the 
verdict^ though a variance between the verdict and 
Judgment^ occasioned by the misprision^ or default^ of 
the clerk in entering the judgment^ is not fatal^ but 
may be amended by the courts even after a writ of 
error brought (u). 

The courts^ indeed, after judgment, make evwy 
possible intendment in favour of the claimant; and if 
the title declared on can by any means be supposed 
to exist, consistently With the j^tdgment, such jud;^* 
ment will be supported. Thus, where two demises 
were laid, by different lessors, of the mme premises 
for the same term> both as to commencement imd du- 
ration, and the judgment Was that the plaintiff reco- 
ver his terms in the premises ; and it was objected, 
that both lessors could not have a title to deitiise the 
whole ; and that t)lere£M^e there was ati inconsistency 
in the judgment, and that it did not appear which of 
the lessors' rights was established ; tbe court affirmed 
the j udgment ; because, after a verdidt^ abare potoibitity 
of title consistent with the judgment is sufficient^ and 
the two lessors might hate been joint tehnnts, abd yet 
refuse to join in a lease (to). In like manner where 
the declaration contained two distinct demises, by twd 
different lessors, of two distinct undivided thirds, and 
judgment was given that the plaintiff ''do recover his 
said terms/' and on error it appeared (from the facts 
stated in a bill of exceptions to the judge's directions 
on a point of law), that the ejectment respected only 

(u) Mason t. Fox yCto.Jat.eSl. (w) Morres ▼. Barry, strati. 
-Appendix, No. M. 1180. linlr, 183. 
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one undivided thirds die jadgment was held well 
enough, when the point was only raised on a bill of 
exceptions^ and semble that it would have been well 
.even on a special verdict (x). Upon the same princi- 
flie, whea in an ejectment on two several demises of 
two separate parcels of binds^ the judgiaent was en^ 
tered^ that the plaintiff do recover his term^ and an 
objection was taken^ that it should have said^ that 
the plaintiff <do recover his terms, the court said they 
would extend the word term to his term in A:, and* 
his term ia B., and affirmed the judgment {y). And* 
where the ^ectment was upon two demises^ by dif- 
ferent lessors^ and the second demiae was '^ of the 
aforesaid premises/' and judgment was entered for the 
plaintiff as to the first demise^ and the defendant as to 
the other ; and it was objected^ that from not stating 
the second demise to be of '^ other premises/^ th& 
judgments were contradictory to each other^ inasmuch 
as the defendant was put without day^ as to the same 
premises for which the plaintiff recovered^ the court 
affirmed the judgment^ and construed the qforesaid 
premises which the second lessor demised to mean the 
term in the premises (s). So also^ where the plaintiff 
in ejectment declared upon two demises of several 
lands^ by several parties^ but laid only one habendum, 
namely, habendum tenementa preedicta, so demised 
by the aforesaid several parties, for seven years, and 
it was assigned for en*or, that the declaration was ill 
for want of another Aa&endum ; for that the' verdict 
was genera], and it was uncertain to which demise the 
single habendum related, the court held that reddendo 

( 

(«) Rmne d.Biye9 t. Pawevy S (y) WorrmtLy. Benty Stran. 8S5. 
N. R. !• sy (s) Fisher T. Hugh09, Stnuu 908^ . 

u2 
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singula singulis^ it was well enough (a). Where 
also the declaration was for lands^ and common of 
pasture generally^ without stating the common to be 
appendant^ or appurtenant^ it was intended after verdict^ 
on a writ of error^ to be such common as ejectment could 
be maintained for (6). And where the ejectment was 
for one messuage^ or tenement^ and four acres of land 
to the same belongings the words ^' to the same be- 
longing'' were held to be void ; for land cannot pro- 
perly belong to a house^ and then it is a declaration 
of a messuage or tenement^ and four acres of land^ 
which though it be void for the tenement^ is good for 
the land; for which the plaintiff^ upon releasing the 
damages^ had judgment (c). 

Upon a similar principle^ where the plaintiff, in the 
Jirst year of his present majesty's reign, declared 
upon a demise made in the thirttf-third year of his 
present majesty, the court held that it was well enough 
after verdict, because it was only a title defectively 
set out, and there could be no doubt but that a pro- 
per title was proved at the trial {d). 



(a) Slahourne y, Bengo, 1 Ld. 
Raym. 561. Moore y. Fursden, 2 
Vent. 214. S. C. Carth. 224. S. C. 
Comb. 190. 

(b) Sewman v. Holdmi/fast^ 
Strnn. 54. Ante^ 19. 

(r) fVood V. Payne, Cro. Ellz. 
186. In an old case, ivhere the 
plain ti AT declared on a leaie of a 
house, ten acres of land, twenty 
acres of meadow, and twenty acres 
of pasture, by the name of " a 
house and ten acres of meadow, be 



the same more or less,*' and had a 
verdict, the judgment was arrested ; 
because the declaration was so un- 
certain and repugnant, that even 
the verdict could not help it, the 
land mentioned in the declaration 
being so different from that men- 
tioned in the pernomen. (Anon. 
Yelv. 166.) But qutere if such a 
verdict would not now be good for 
the ten acres ? 

{d) SmaU d. Baker v. Cole^ Burr. 
1159. 
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If the plaintiff obtain a verdict for the whole pre- 
mises demanded^ the entry of the judgment is, that 
the plaintiff recover his term against the defendant of 
and in the premises aforesaid^ or that he recover pos- 
session of the term aforesaid. And this form is also 
nsed^ where a moiety, or other part, of the whole 
premises is recovered; as, for example, when the 
plaintiff declares for forty acres in A,, and recovers 
only twenty ; and it is at the lessor's peril, that he 
take out execation for no more than he has proved 
title to. But where the verdict is for some parcels 
and not for all, or part of all, as where the plaintiff 
declares for lands in A., and lands in B.^ and the de- 
fendant is found guilty in A. only, the judgment (e) 
is, that the plaintiff recover his term in A. ; and as to 
the other part, whereof the jury acquitted the de- 
fendant, that the plaintiff be in mercy, and that the 
defendant go thereof without day (/). 

If the defendant be acquitted of part, and judg- 
ment be entered, qiuxl defendens sit quietus quoad 
that part whereof he is acquitted, this is error; for 
the judgment in this action is not final, as in a writ of 
right; nor does it protect the defendant from any 
further suit, but only acquits him against the title set 
up by the plaintiff in the action (g). 



(e) As an ejectment is an action cessaiy. (Liruejf ▼. Qerky Carth. 

of trespass vi et anniSy the judg- 390. S. C. 5 Mod. 285.) 

ment before the statute of 6 and 6 (/) Judgment Book, 78, 73. 

W. & M. c. 19, used to run quod ie- {g) Taylor y. JVUborCy Cro. Eliz. 

fendens eafiaiuri but, since that 768. 
statute, such entry is no longerne- 
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If a sole defendant die after Ike commencement of 
the assizes and before verdict^ or after Terdict and 
before jodg^ent^ it will not abate the suit; nor can 
.his death be alleged for error^ provided the judg- 
ment be entered within two terms after the verdict (A). 



When there are several defendants^ and ime of 
them dies at any time before Judgment^ the lessor 
may proceed against the survivors, upon so^esting 
the death (?) of such defendant upon the plea roll: 
the suggestion need not also be entered upon the msi 
prius roll ; for it is sufficient if it there appear to the 
judge^ what he is to try and between whom ; nor need 
the judgment say^ qtiod quarens nil capiat per breve 
against the dead defendant (Ar). 

if one of several defendants die before verdict^ it is 
the better way to suggest his death on the roll before the 
trials and to award a venire to try the issue against the 
surviving defendants (k) ; although where in such case 
the venire was awarded against all^ upon suggesting 
the death of the one upon the roll after the verdict^ 
the plaintiff had judgment for the whole against the 
others (m). But if the lessor proceed to trials and ob* 
tain judgment against all the defendants^ without such 
suggestion^ it is error^ because there can be no ver* 
flict, or judgment^ against a person not in being (n). 

The entry of the judgment^ notwithstanding the 



(fc) 17Car. ILc.8. 

(t) 8 and 9 Will. III. c. 11. i. 7. 

fk) ffLr ▼. D$nny Bunr. 362. 



(«) GreeY. R§ih, UL RaySkTlS. 
(n) Gilb. l^t. 98. 
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death of one of several defendants^ ought to be gene- 
ral^ that the plaintiff recover his term in the premises 
against the survivors (o) ; but execution must not be 
taken out for more than the plaintiff has a right to 
recover. 

It seems that if the defendants make a joint defence 
for the whole land demanded, and one of the^m die^ 
execution may be given of the whole^ because the 
VFhole interest comes by survivorship to the others^ 
and therefore the plaintiff hath still persons before the 
court to defend the whole ; but that where each of 
the defendants makes a defence for part only^ the 
plaintiff, upon the death of one of them^ must not 
take out execution for the part in his possession^ be- 
cause they are in the nature of distinct defendants^ 
and consequently^ as to that part which was defended 
by the person deceased^ there is no person in court 
against whom judgment can be given^ or execution 
taken out (p). 

If an ejectment be brought against baron Bndfeme, 
and the plaintiff have a verdict against Both, but^ 
before judgment^ the husband dies^ the plaintiff^ on 
suggesting his deaths may have judgment against the 
wife ; because (having been found guilty of the tres- 
pass) she must have obtained the unlawful possession 
jointly with her husband^ or have had the whole pos- 
session in her own right; and in either case^ the 
possession is wholly in her on the death of her 
husband (9). 

(a) Ar ¥. JDtmn, 1 9mar. 300. (f ) JRfgdty v. Lpf, €ff9. 4|i<:. |M. 

(p) Gilb. Eject 98. tec t. Rowkeiey, 1 Roll. 14. • 
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Of the Costs. 

When the action is undefended^ and judgment ia 
entered against the casual ejector^ the only remedy 
which the lessor of the plaintiff has for his costs^ is 
an action for mesne profits^ in which^ at the discre- 
tion of the jury^ they are recoverable as consequential 
damages. 

When the party interested appears and enters into 
the consent rule^ and afterwards at the trial refuses 
to confess^ he is liable^ upon such consent rule^ to the 
payment of costs, and an attachment may be issued 
against him if he refuse^ or neglect to pay them (r) ; 
but no writ ofJierifaciaSj or capias ad satisfaciendum, 
will in this case lie^ because the judgment in the eject- 
ment is against the casual ejector (s). 

< 

When there are several defendants^ some of whom 
appear at the trial and confess^ but others do not 
appear^ -and a verdict is found against those who do 
appear^ each defendant is liable for the whole costs^ 
and the plaintiff's lessor may tax them all against any 
one or all of the defendants at the same time;, that 
is to say^ upon the postea against those who appear^ 
and upon the consent rule against those who do not 
appear ; and if after satisfaction from one defendant 
for the costs^ he take out execution against another^ 
the cqurt will interfere to prevent it. But it seems 

(r) Tamer t. Bumahjfy 1 Salk. (•) Goodrighi t. Fice, Bam. 188. 
f59. 
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he cannot separate the costs^ and tax part of them 
against one defendant^ and part against another (<}• 

If the lessor of the plaintiff die before the commis- 
sion^day of the assizes, and the plaintiff be nonsuited 
by reason of the defendant's refusal to confess, the 
lessor's representative cannot recover any costs, be- 
cause the consent rule is merely personal, and does 
not extend to the f epresentative (m) ; but where the 
plaintiff's lessor died after the trial, the defendant 
was compelled by the court to pay to his representa- 
tive the costs, which had been taxed by consent upon 
the consent rule (tc). 

When the tenant appears, and there is a verdict 
and judgment against him, execution may be taken 
out thereon for the costs, as in ordinary cases ; and 
the lessor of the plaintiff may have a capias ad satis- 
faciendum, or ^ fieri faciqs, for the costs, and an 
habere facias possessionem for the possession, sepa- 
rately, or in one writ at his pleasure (x). 

When the judgment in ejectment is against ^Jeme 
sole, who marries before execution, the plaintiff's 
lessor should sue out an habere facias possessionem in 
the maiden name of the defendant for the land, and 
then proceed by scire facias against the husband and 
wife for the costs (y). 

(0 Tknut99U d. fFfb^mr. Foot, 119. Posi. S19. s 

B. N. P. SS5. S. C. Barn. 149. (x) Appendix, No. 36, 37, 3S, 

(«) Tknutoui ▼. Beiwell, 2 S% 40. 

WUf, 7. (jr) Doe d. Toggmrt t. Butcher, 

(w) Goodrighi y. Holtony Ban. 3 M. & S. 557.— Appendix, No. 4^« 
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When the landloi'd is made defendant without the 
tenant^ the judgment to recoTer the posseMion is 
against the casual ejector ; but nevertheless^ as there 
is* a judgment in existence against the landlord^ exe- 
cution may be taken out thereon for the coats («). 

It may be collected from the case of Gulliver v. 
Ihinkwater^a), tbat^ independently of these remedies^ 
the lessor may^ in all cases^ recover the amount of his 
taxed costs (6) in an action for mesne profita ; but 
that the court will not interfere to assist him, if the 
jury do not include such costs in their damages^ when 
the lessor might have proceeded for them in a differ- 
ent manner. 

When the proceedings are in the court of King's 
Bench^ and a verdict is found for the defendant^ or 
the plaintiff is nonsuited for any other cause than 
the defendant's not confessing lease^ &c. the defend- 
ant must tax his costs on the postea, as in other 
actions^ and sue out a capias ad satirfaciendum, or 
fieri facias^ for the same against the plaintiff; and if^ 
upon shewing this writ under seal to the lessor, serv- 
ing him with a copy of the consent rule, and demand- 
ing the costs, the lessor do not pay them, the court 
will, on an affidavit of the facts, grant an attachment 
against him (c). 

When the proceedings are in the courtof Common 
Pleas, it is the practice in such case, for the pro- 
thonotary to tax the costs upon the postea, and mark 

(z) Appendix, No. S5. (b) Doe v. Davits 1 Bip. SfiS. 

(«) 9 T. R. S61 . <e) TO^ ▼. BmU^, M. 6 Geo. II, 
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tbcm upon the consent role. This rule is then shewn 
to the plaintiff's lessor^ and at the same time the costs 
tare demanded of him by the defendant personally^ 
or by his attorney named in the rule ; and^ upon af- 
fidavit of such demand^ and of the lessor's refusal tp 
pay the costs^ an attachment may be obtained (d). 

When there are several defendants^ and one or 
xnor€ of them is» or are^ acquitted by the verdict^ he^ 
she, or they, will, by the provisions of statute 8 & 9 W. 
and M. c. 11. be entitled to costs, unless the judge 
shoH certify in open court that there was good cause 
for making such person or persons defendant or de- 
fendants (e). 

When the lessor of the plaintiff is a peer, no at- 
tachment will be granted against his person ; but the 
court will grant a rule to shew cause, why an attach- 
ment, as to his goods hnd chattels, should not be issued^ 
and, if necessary, will make that rule absolute (/)• 



If the lessor of the plaintiff die after issue joined 
and before trial, or even after trial and before pay- 
ment of costs, the defendant cannot recover bis costs 



{tO Imp. C. B. 5 fid. 654. In M, 
recent case in the Common Pleaf, 
in If hich the partiet had p urtued 
the practice of the coart of King's 
Bench, MamfieJdj C. J. expressed 
a hope that nothing so absurd as a 
caputs ad MoHtfaciendmn against the 
nominal plaintiff, woald erer again 
be heard of. Doe d. Prij^jr t. Sali&r^ 
9 Taunt 485. 



(ff) The provisions of this statute 
seem scarcely applicable to the pre- 
sent mode of conducting ^jec^ 
meats, for how can it be said, that 
he who was made a defendant at 
his own request, was made so with- 
out good cause ! 

(/> n&rnk^ T. neeiw00df Cml 
Pr. C. P. 7. 
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against the representative^ the consent rule beings 
(as already mentioned)^ merely personal ; and it seems 
immaterial^ whether the defendant's claim arises from 
a verdict in his favour^ or from the plaintiff's being 
nonsuited upon the merits (h). 

In a case where baron and feme were lessors in 
ejectment^ and the baron died after entering into the 
rule^ the feme was held liable to the payment of the 
costs ; because they were to be paid by the lessors of 
the plaintiff^ and both of them were in the lease (i). 

Where the lessor of the plaintiff was an infant/ and 
his lessee was nonsuited^ and bOl. costs were given 
to the defendant^ and the infant's fiither^ who pro- 
secuted the suit, was dead, the court made a rule, 
that the lessor should pay the costs ; yet, says the 
book, it was doubted in this case, because of his in- 
fancy; but if the father had been alive, the court 
would have made him pay the costs, or, if he had left 
assets, his executor. The question was adjourned (A:). 

If the lessor of the plaintiff abandon the action 
after the appearance of the tenant, or landlord, and 
refuse to join in the consent rule, he is held not 
liable for the defendant's costs, upon the principle, 
that until he h^s put his signature to the rule, be has 
not consented to proceed against the new defendant(/). 

(h) Thrustout v. BtdweU, 2 Wib. (k) Jnan. 1 Freem. 373. 

7, Doe d. IdrUot t. Fordj 2 Smith, (Q SffUth t. Bamarditton^ Blk. 

407. Jnte^ 317. 904. 

(0 Morgans, Stapely^ lKebr827. 
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If the lessor of the plaintiff sue informi pauperis, 
he will be dispaupered in case of vexatious delay ; 
but it does not seem^ that the court will also compel 
him to pay the defendant's, costs (m). 

When there are several defendants^ the lessor of 
the plaintiff has his election to pay costs to which de- 
fendant he pleases (n) 

Of the Execution. 

When the lessor of the plaintiff prevails^ he may 
enter peaceably upon the premises recovered^ without 
any writ of execution^ because the land recovered is 
certain (o) ; but it is more prudent to sue out the re- 
gular writ^ as the assistance of the sheriff may be ne- 
cessary to preserve the peace. 

The writ of execution in an ejectment is called the 
writ of habere facias possessionem, and answers to 
the habere facias seisinam in real actions : for as in 
the one case^ the freehold being recovered^ the sheriff 
is ordered to give the demandant seisin of the lands 
in question^ so also in the other case^ the possession 
being recovered^ the sheriff is commanded to give 
execution of the possession (p). 

When the landlord is admitted to defend the action, 
and the judgment is entered against the casual ejector, 
with a stay of execution until further order^ the lessor, 

(in) Doe iL Leppmgweil y. TVut- (p) Taylor d. Jikim r. Horde, 
seil, 6 East. 605. Burr. 60. 8S. Anon. 8 Sid. 155. 6. 

(n) Jordan^, ffMrper^ Straa. 516. {p) Appendix, Nos. 36 to 40. 
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before he takes ovt execotion, mast move the court 
for leave to do so ; and if he sue out a writ of pos- 
session without soch motion, the execution will be set 
aside for irregularity (9). The rule, however^ for 
this purpose is absolute in the first instance (r). 

If Uie lessor of the plaintiff be divested of his right of 
possession between the time when his demise is laid, 
and the time of issuing execution, it seems that the 
court will prevent him from issuing a writ of Aoiere 
facias possesswnem, or set one aside, if issued (s). 

In other cases the execution follows, of course, 
upon the judgment. 

The writ of possession is drawn up in general 
terms, commanding the sheriff to give to the plaintiff, 
'^ the possession of his term, of and in the premises 
recovered in the ejectment ;" but without any parti- 
cular specifioation of the lands whereof he is to make 
execution ; and as the description of the premises^ in 
the demise in the declaration, is also too general to 
serve as a direction to the sheriff, it is the . practice^ 
for the lessor of the plaintiff, at his own peril, to point 
out to the sheriff the premises whereof he is to give 
him possession ; and if the lessor take more than he 
has recovered in the action, the courts will interfere 
in a summary manner, and compel him to make re- 
stitution (0* 

(4) Goodrighi d. RoweUy. FicCy («) Doe d. JHorgim t. BlucXr, S 
Bsni. ISS. Appendix, No. 35. Campb. 447. 

(r) Fmn d. Mclrallvtfi ▼. M«r- (t) Roe d. Smut ▼. Dmwm, 31' 
rioit^ Bara. ISH. Wils. 49. JniCy S3. 

S 
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They vvill also^ if circumstances require, interfore 
before the execution of the writ^ and restrain tlie 
lessor from taking possession of more than he is en- 
titled to. As, where the lessor had declared for landi 
held under two separate titles, and by n mistake of 
the judge upon the law of the case, the verdict wat 
given for the ptaintiff upon both titles, when it ought 
to have been entered for the defendant as to the lands 
comprised in one of them ; the court after argument 
granted a rule to confine the execution to those knds 
only, to which the lessor had a valid title (0- 

The sheriff it ^ems, previously to the execution of 
the writ, may demand an indemnity from the plain* 
tiff (u) ; and when he has to deliver possession of any 
particular number of acres, he must estimate them 
according to the custom of the country in which the 
lands are situated (t>). 

The posi^ession to be given by tiie sheriff, is a fuH 
and actual possession, and he is armed with all power 
necessary to this end. Thus, if the recovery be of 
a house, and he be denied entrance, he may justify 
breaking open the door, for the writ cannot otherwise 
be executed (to). 

If the lessor recover several messuages in the pos- 
session of different persons, the rtieriff must go to 
each of the several houses, and severally ddiver pos- 

(0 Doe d. Forster t. fFandlass, ' («) Gilb. Eject 110* 
7T. R. ns, ^fi noU9, Ei tide (v) RiOl. Ab. SS6. H. 4. 
firaeke d. JHence t. JMdwiHi B^ra. (») SemagneU case, S Co. §lt(l). 
^6S. 
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session thereof, (which is done by turnin;^ out the 
tenants) ; for the delivery of the possession of one 
messuage^ in the name of all^ is not a good execution 
of the writ ; since the possession of one tenant is not 
the possession of the other (x). But when the seve- 
ral messuages are in the possession of one tenant only, 
it is sufficient if he give possession of one messuage 
in the name of all (^). 

a 

When the recovery is of land, the same distinction 
seems to prevail ; that is to say, if there be only one 
tenant, a delivery of any part, in the name of the 
whole, will be sufficient ; but if there be more than 
one, a separate delivery of the lands in the possession 
of each tenant respectively must be made (x). 

If the officers be disturbed in the execution of the 
writ, the court will, on affidavit of the circumstances^ 
grant an attachment against the party, whether he be 
the defendant, or a stranger (a) : and the writ is not 
understood to be completely executed, until the sheriff 
and his officers are gone, and the plaintiff is left in 
quiet possession. 

In an old csise where the sheriff returned, that in 
the execution of the writ, be removed all the persons, 
whom upon diligent search he could find on the pre- 
mises, and gave peaceable possession to the plaintiff, 
and that, immediately after he was gone, three men, 
who were secretly lodged in the house, expelled the 

{X) 1 Roll. Ab. S86. H. 2. {a) uringidaU t. wtfofi, 6 Mod. S7. 

(y) Fio^d T. BethiU, 1 Roll. Rep. S. C. Salk. SSI. 
4f(K 
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plaintiff, upon notice of which he returned to the 
house to put the plaintiff in full possession, but met 
with such resistance that he could not do it, but at the 
peril of his life; the court held that the same was no 
execution, and awarded a new writ (fr). 

In the old authorities we find it laid down, that if 
the lessor, after having had possession given to him 
by the sheriff, and before the writ of possession has 
been returned and filed, be again ousted by the de- 
fendant, he shall have a new writ of possession, fir an 
attachment; but that if he be ousted by a stranger, 
he shall be driven to another ejectment; and the rea- 
son assigned for this distinction is, that in the one 
case the defendant shall never, by his own act, keep 
the possession which the plaintiff has recovered from 
him by due course of law, and in the other that, as 
the title was never tried between tjie plaintiff and the 
stranger, he may claim the land under a title para- 
mount to that of the plaintiff, and therefore the re- 
covery and execution in the former action, ought not 
to hinder the stranger from keeping that possession, 
to which he may have a right. It is also said, that 
the return of the writ of the execution is so much in 
the power of the plaintiff, that the court will not, at 
the instance of the defendant, direct it to be returned ; 
for the return is left to the discretion of the plaintiff, 
that he may do what is most for his own advantage, 
in order to have the benefit of his judgment; the best 
way to effect which is, to permit him to renew the 

(i) Upton Y. Wdl$^ 1 Leon. 14ft. 
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execution at hk pleawre^ iiiitii foil eKecution be 
obtained (c)/ 

All these cafles^ however, «eeni to be overruled by 
a recent decision of the court of Oomnioa Pleas. 
The lessor of the plaintiff had been put into posses- 
•ion by virtue of a writ of habere faciaB posseMotiem, 
on the 22dday of February, 1806, which writ had 
never been returned by the sheriff; and on the 10th 
day of October, 1807, whilst he continued in posses- 
sion, the person, against whom he had recovered the 
premises, entered into the house by force, and re- 
sisted with violence all attempts to regain the posses- 
sion. Upon these grounds, a new writ of habere 
facias was moved for, and the case of Radcliffv. 
Tate {d), was cited : but ^' the court denied the 
authority of that case, and held that possession 
having been given under the first writ, the sheriff 
ought to have returned, ' that he had given possession,' 
and that the plaintiff could not afterwards have had 
another writ: an aliae cannot issue after a writ is 
executed. If it could, ttie plaintiff, by omitting to 
call on the sheriff to make bis return to the writ, might 
retain the right of suing out a new habere faciae pos- 
eessionem, as a remedy for any trespass which the 
same tenant might commit within twenty years nelt 



{e) Rexr.Harr£$^fA,fLupaA99. t. Tmoenor, 1 Roll. Rep. S5S. Di 
V. Fuigum^ Pajm, 889. vie$ d. Povey t. D^e, Blk. S9S. 



Aile£(^T. TVito, lKeb.776. Love- u^fton. 8 Brown, 253. Kmg^daiey. 
Uu y. RMtcUff, 1 Keb. 785. Dcvfi- Marni, 6 Mod. 87. S. C. Sftlk. 381. 
reux T. UnderMl, 8 Keb. 84l». For- Gpodrighi v. Hariy Stnn. 381. 
tynef,John9on^ StyLSlS. Pieri9n {fi 1 Keb. 779. 

1 
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aRer the 4ate of the judgment (e) ; '' and the ruli 
was refused. 

If the lessor neglect to sae out his writ of possession 
for a year and a day after judgment, he must revive 
the judgment by scire facias, as in other cases ; and 
when the judgment is against the casual fleeter, the 
ter-tenant must be joined in the writ (/). 

When a sole defendant in ejectment dies after 
judgment, and before execution, it has been doubted 
whether a scire facias is necessary, because the execu- 
tion is of the land only, and no new person is charged 
(g); but the surer method is, notwithstanding, to sue 
out a scire facias. And as ^ scire facias for the land 
must issue against the ter-tenant, whoever he may 
be, it will be also necessary to sue out another scire 
facias for the costs against the personal representa- 
tive, unless he be himself the ter-tenant (h). 

When the judgment in ejectment is against a feme 
sole, who marries before execution, the plaintiff's 
lessor should sue out an habere facias possessionem 
in the maiden name of the defendant for the land, and 
then proceed by scire facias against the husband^ and 
wife, for the costs (A). 

If the lessor of the plaintiff die after the teste of the 

«) Doe Y. Rocy 1 Taunt 5i. Frogtor v. Joknam, t Salk. SOD. 

(/) ^««*«"* ▼• Sarri$9 Lord S. C. Ld. Raym. 669. 

RATm. SOS.-^ApfflDdix, No. 4fi. (» Doe d. TMCi^rt r. BuUker, 

(jg) Per HoU, (X J. HTUJmo V. SM.4iS.H7. 
Harris, Ld. Raym. SOS. Sed Mde 

X 3 
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writ^ but before it is actually sued out^ it is not ne- 
cessary to revive the judgment by scire facias; and 
as he is not a party on the record^ it seems no scire 
facias would be necessary^ if he died before the teste 
of the habere facias possessionem, although the case 
of Doe d. Beyer v. Roe {%), has certainly left this 
point somewhat doubtful. 

Of the Writ of Error. 

A writ of error in ejectment cannot be brought in 
the name of the casual ejector {k), and consequently 
it will not lie until after verdict ; for^ before appear- 
ance^ Che casual ejector is the only defendant in the 
suit^ and^ after appearance^ the new defendant is 
bound by the terms of the consent * rule to plead the 
general issue (/). If also the defendant refuse at the 
trial to confess, &c. he will be precluded from bring- 
ing error, because the plaintiff will then be non-suited 
as to him, and the judgment will be entered against 
the casual ejector (/). 

When indeed the landlord defends alone, and the 
verdict is found against him, error may be brought, 
notwithstanding that the judgment, upon which the 
execution issues, is entered against the casual ejector 
(/).: for a judgment is also in existence against the 
landlord, and upon that judgment, the writ of error 
may be taken out in the landlord's name. To enable 

(0 Borr. 19.70. coune limited to the modem prac- 

(k) Roe d. Humphreys t. Dee^ tice.— Ante^ chap. YI. 
Barn. 181. Thii princi]^ if of (i) Anie^ S38. 
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him^ however, to proceed with the writ of error, he 
must shew the error brought, as cause against the 
plaintiff's rule for taking out execution against the 
casual ejector (o) ; and if he omit to do this, and 
suffer a regular execution to take place, the court 
will not, on a subsequent motion, order the execu- 
tion to be* set aside (p). 

By statutes 16 and 17 Car. II. c. 8. s. 3 and 4. it is 
enacted, that no execution shall be staid by writ of 
error, upon any judgment after verdict in ejectment, 
unless the plaintiff in error shall become bound in a 
reasonable sum to pay the plaintiff in ejectment all 
such costs, damages^ and sums of money, as shall be 
awarded to such plaintiff, upon judgment being af- 
firmed, or on a non-suit, or discontinuance had ; and,, 
in case pt affirnfiance, discontinuance, or non-suit, the 
court may issue a writ to inquire, as well of the 
mesne profits, as of the damages by any waste com- 
mitted after the first judgment ; and are upon the re- 
turn thereof to give judgment, and award execution 
for the same, and also for costs of suit. 

The words of this statute seem to render it neces- 
sary for the plaintiff in error to be personally bound ; 
but by a reasonable construction, it is held sufficient, 
if he procure proper sureties to enter into the re- 
cognizance of bail, for otherwise lessors residing in 
distant counties would sustain great inconvenience, 
and an infant lessor, or a lessor becoming a feme 

^) Anie^ 301. dom^ Burr. 75G. 

(p) G§9rge d. BruHiif v. Wis* 
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covert after action brought^ would be entirely »• 
doded from the benefit of the act {q). But, although 
the sureties may be examined as to their sufficiencr, 
the plaintiff in error cannot^ and therefore wh^r^ 
the lessor of the plaintiff swwe^ that the defendant 
was insolvent^ and also that be (the lessor) had a 
mortgage upon the land for more than it was worth, 
the court still held^ that the defendant's recognizance 
was sufficient to entitle him to his writ of error (r). 

The reasonable sum in which the plaintiff in error 
is bound under this statute^ is generally douUe the 
improved rent of the premises in dispute^ and the 
single costs of the ejectment (r). 

The writ of error does not operate as a stay of 
execution until bail is put in^ which cannot be done 
until the plantiff 's lessor has taxed his costs^ for until 
costs are taxed^ the amount of the penalty of the re- 
cognizance of the bail in error cannot be fixed ; and 

■ 

if the lessor choose to waive his taxation of costs^ and 
proceed for his possession only^ the court will not in- 
terfere to prevent him^ notwithstanding the allowance 
of the writ of error (s). 

In the case of Wharod v. Smart (t), the defendant 
brought a writ of error in parliament^ and the court 

(f) Bmrm$ t. BubMt^ Carthu SftOl. STfiiM d. Lord Jfgfram v. 

191. LuiUmgion y. Dmt, 7 M«d. D^Mrion, 8 Xwt 8S8. 

304. Keetu d. Lord Bjfran y. («) Doe d. JietriUr y. DImi^, 4 

DtftfrrfM, 8 KuL SSS. Taunt S89. 

(r) TlkMMt Y. GoodtiUe, Burr. (I) Burr. ISSS. 
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eompelkd him to enter into ft rule ^^ iK>t to eoimnt 
iraste^ or destractionj during^ tile pendency of the 
writ of error." 

When the plaintiff'9 lessor proeeeds against the 
bail by actkm on the recognisaiiee^ they are not 
chargeable with the mesne profits under stat. 16 and 
17 Car. II. c. I. s. 4., unless their amount has been 
first ascertamed by writ of fnqutry punnant to the 
provisions therein contained (u). 

After a recovery in ejectment^ the lessor of the 
plaintiff may peaceably enter^ pending a writ of error^ 
if he find the premises vacant ; but he cannot enter 
by force^ nor take out a writ of execution {%). 

Of bmnoing a second Ejectment. 

We have now traced the proceedings in this action^ 
from the commencement to the conclusion; and it only 
remains to add a few remarks respecting the bringing^ 
of a new^ or second ejectment. 

It has already been observed^ that a judgment in 
ejectment confers no title upon the pfirty in whose 
fkvour it is given ; and that it is not evidence in i^ 
subsequent action^ even between the same parties (y). 
From these circumstances it is manifest^ that the judg- 



(») JDoe Y. R^ynMi, 1 H . ft S. 398. Recog. in fFUhert y. Earrii^ 
247. U. Rayin. 806. S. 
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ment can never be final ; and that it is always in the 
power of the party failin^^ whether claimant^ or de- 
fendant^ to brin^ a new action. The structure of the 
record also renders it impossible to plead a former re- 
covery in bar of a second ejectment: for the plaintiff 
in the suit is only a fictitious person^ and as the de- 
mise^ term^ &c. may be laid many different ways^ it 
never can be made appear that the second ejectment 
is brought upon the same title as the first. 

It is said by Mr. Serjeant Sellon, in his Practice of 
the Courts (z), '' that it has sometimes been attempted 
in Chancery, after three or four ejectments^ by a bill 
of peace to establish the prevailing party's title ; yet 
it hath always been denied^ for every termor may 
have an ejectment^ and every ejectment supposes a 
new-demise, and the costs in ejectment are a recom- 
pence for the trouble and expence to which the pos- 
sessor is put. But that where the suit begins in 
Chancery for relief touching pretended incumbrances 
on the title of lands^ and the court has ordered the 
defendant to pursue an ejectment at law, there, after 
one or two ejectments tried, and the right settled to 
the satisfaction of the court, the court hath ordered a 
perpetual injunction against the defendant, because 
there the suit is first attached in that court, and never 
began at law; and such precedent incumbrances ap- 
pearing to be fraudulent, and inequitable against the 
possession, it is within the compass of the court to 
relieve against it." It should seem however from the 
cases of Barefoot v. Fry (a), and JLefgAton v. ie^A- 

(») 2 SeU. Prac. 144. («) Bunb. 168. 
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ton {b), that courts of equity will sometimes interfere^ 
and grant perpetual injunctions^ when the ejectments 
have been commenced in the usual way at the com- 
mon law. And in one case^ where upon a most 
vexatious prosecution of ejectments^ the court of 
Chancery refused to grant a perpetual injunction^ 
upon an appeal to the House of Lords^ the injunction 
was allowed (c). 

(b) 1 p. Wmi. 671. C«i. Pari 87(K 

{c) Eari qf Bath y. Skmdft, Bro. 
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CHAPTER XIL 



OF STAYING THE PROCEEDINGS IN THE ACTION 

OF EJECTMENT. 



JL HE discretionary power exercised by the courts 
in the regulation of ejectments^ is frequently called 
forth by applicatibns from the defendant^ to stay the 
proceedings in the action ; and a separate consider- 
ation of the cases in which these applications have 
been granted^ seems preferable to intermixing them 
with the detail of the regular practice. 

When the ejectment is brought on the forfeiture 
of a lease^ the proceedings will be staid upon the ap- 
plication of the tenant^ until the lessor of the plaintiff 
has delivered particulars of the breaches of covenant^ 
on which he intends to rely ; and a summons for this 
purpose will be granted before the tenant has ap- 
peared to the action^ or entered into the consent rule. 

When the lessor of the plaintiff is an infant^ the 
court will stay the proceedings until Security be 



k 
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^ven for the costo^ unless a responsible person has 
been made the plaintiff in the suit^ or the father^ or 
gfuardian^ undertake to pay them ; but an enquiry as 
to these facts should be made previously to the appli- 
cation (a). The proceedings wQl also be staid until 
security be given for the costs^ when the lessor re- 
aides abroad (6) ; and^ in a case where an ejectment 
was brought upon the demise of a person resident ia 
Ireland^ the court of King's Bench staid the proceed* 
ings until security should be given for the costs, 
although it was an ejectment brought under the di- 
rection of the court of Chancery^ where the bill was 
retained until after the trial of the ejectment^ and 
security had already been given there to the amount 
of £40 (c). In like manner^ if the plaintiff's lessor 
should die pending the action^ it seems that the court, 
although they cannot stay the proceedings in toto, will 
not suffer the suit to proceed^ unless security be given 
for the costs (d). And when the lessor is unknown to 
the defendant^ the latter may demand an account of 
bis residence^ or place of abode^ from the lessor's 
attorney^ and if he refuse to give it^ or give a ficti- 
tious account of a person who cannot be founds pro- 
ceedings will be staid until security for the costs be 
given (e)* But these are the utmost limits to which 
the courts will go in granting rules of this nature; 
and an application has been refused^ founded on the 



(a) Nok€ T. fFinOMm^ Straa. («) Detm d. Lu€m$ t. Fvffardf 

604. Thr^gtMrian d. MiOer t. Burr. 1177. 

SmUK, Strao. SSS. Jn§n. 1 Will. (if) Thnuttmi d. Turner t. Gr^y^ 

ISO. Anen. 1 Cowp. 1S8. Appear- Stran. 1056. Ante^ S45. 

diz, No. 48. (tf) TYAf f Frac 476^ 7. 

(»)BJf.P.lli: An^diz»No.44. 
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poverty of the lessor (/), and also one in which 
it appeared^ that an ejectment had previously been 
brought in another court and abandoned^ and that 
the lessor had been obliged to give security in the 
first ejectment^ because his residence tvas then un- 
known (g). The practice of granting these rulesr 
originated in the court of King's Bench^ and were 
indeed at first entirely confined to cases of infant 
lessors (A). 

The proper time to take out a summons^ or move 
the court for this rule^ is after plea pleaded (i). 

The next case^ in whych the courts interfere to 
stay the proceedings^ is when the costs of a prior 
ejectment upon the same title^ or between the same 
parties^ are left unpaid (k.) 

For some time after the introduction of this prac- 
tice^ the court would not interfere unless the two 
ejectments were brought in the same court (/); but 
this limitation no longer prevails^ and it is now imma- 
terial in what court the first ejectment is brought (m). 
Formerly also there was a diversity of opinion^ whether 
the proceedings could be staid, where the two eject- 
ments were brought (without fraud, or coUusipn) upon 

(/) Goodrightd.Jane8\. Thrust- (/) AusHni y. Hoody 1 Sid. 879. 

dti/, Cas. Pr. C. P. 15. Tredway y. Harbert, Comb. 106. 

(jg) Doe d. Selby y. Jhton, 1 T. R. (m) Doe d. Hamilton y, Mheriy^ 

491. 7 Mod. 420. Anon. 1 SaUe. 855. 

{h) Tknutout d. Dunham y. Per- Holdfoit d. Hattefilejf y. Jackson^ 

tivalj Barn. 183. Barn. 133. DoeA.Chadwiekf.LaWt 

(0 8 SeU. Prac. 139. Blk. 1158. Doe d. fFalker y. Ste- 

(k) Appends No. 45. phenson, 3 B. & P. 88. 
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different demises^ although upon the same title (m) ; 
but it is now of no consequence whether the two 
ejectments are brought upon the demise of the same 
or different persons^ against all or some of the same 
parties, or for the same or different premises^ pro- 
vided they are brought upon the same title^ and for 
the recovery of part of the same estate. Thus, pro- 
ceedings have been staid where one of the lessors of 
the plaintiff in the first action died before the com- 
mencement of the second; where in the second eject- 
ment two trustees were added to the lessors ; where 
part of the lands were occupied by new tenants; 
where the second action was between the heir of the 
plaintiff's lessor, and the heir of the defendant in the 
first action (n). And in a case, where the second 
ejectment was brought by the lessee of an insolvent 
debtor, who had been the lessor of the plaintiff in the 
first action, and it appeared that the assignment was 
fraudulent to evade the payment of the costs, the 
court (without entering into the point whether, in a 
feir case, the assignee of an insolvent debtor shall be 
called upon for former costs, before he be suffered to 
bring a new ejectment on the title of his principal) 
made the rule absolute to stay the proceedings until 
the costs of the first action were paid (o). 

A distinction was also formerly taken as to the 
situation of the parties in the different actions, and 
it was bolden^ that if the defendant in the second 

(m) Short y. King, Stran. 681. ^ngelr. Angel, 6T.R. 740. Dae 

Treimay t. Harhert, Comb. 106. d. FMon y. Roe, 8 T. R. 645. 

(») Dae d. HamiUon y. Hatherly, (o) Doe d. Chadwick y. Law, Blk. 

Stran. 1158. Tknutaui^. fFiUUimt 1180. 
T. HaUyaet, T. E, SS3. Keene d. 
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ejectment had been tlie plaintifi^s lessor in the fifsly 
the proceedings should not be staid (p): but this doc- 
trine is now also exploded^ and the change of situa- 
tion in the parties is immaterial (q). The nde will 
also be granted^ whether the merits be decided in the 
former action^ or whether a judgment of nonniuit^ or 
of naH'pros, be given : nor is the length of time 
which elapses between the two actions any bar to the 
rule ; for many good reasons may exbt for such delay^ 
as the poverty of the other party^ or a vrish to end 
the controversy (r). 

The courts will likewise stay the proceedings in a 
second ejectment until the costs of a former one he 
paid^ if the conduct oi the party^ against whom the 
application is made^ has been vexatious or oppressive, 
although he is not liable to the costs of the first 
action. Thus^ where the lessor of the plaintiff in 
the second action was also the lessor in the firsts and 
had refused^ after the appearance of the defendant in 
such first action, to enter into the consent rule, 
whereby, although non-suited for want ci a replica- 
tion, he was exempted from the costs of the defend- 
ant's appearance, the court would not let him proceed 
in the second ejectment until he had satisfied the 
defendant for the expences of such first appearance(s). 
And^ upon the same principle, vrfaere the first eject- 
ment was on the demise of the husband and wife, 
but the husband alone entered into the consent rule^ 

(p) JMertt T. Cook^ 4 Mod. 379. Keen€ d. Amgd t. Jngd^ BT.K 

(«) Thruitoui d. fFiOkaiurMoU' 740. Jnmt. Salk. SM. 

/Mt, 6 T. R. Stes. («} Smilh d. Gingn' y. JTmuM^ 

(r) Denc€ T. X>«Mp, Comb. 110. iiion, Blk. 904. yi»U, S4S. 
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«iMf jud^ent WAS given therein in the Comsloii PleM 
for the defendaDt^ (which judgment was afterwards 
affirmed in the King's Bench and the House of Lords)^ 
mad after die death of the husixmd, the wife brought 
« second ejectment on faer own demise ; the court 
would not suffisr her to proceed until the costs of the 
first <gectment were paid^ saying, *' We are not 
going to compel the lessor to pay the costs^ Irat only 
to prevent her being vexatious (<)•" 

It was once^ indeed^ holden^ that the proceedings 
in a second ejectment ought not in umf case to be 
staid for non-paytnent of the costs in the first action, 
if costs were not of right payable to the party apply- 
ing («) ; and that it was in all cases necessary to 
shew^ that the party against whom the application was 
made^ had acted vexattously, or oppressively, before 
the rule could be obtained. But these maxims have 
long given place to more just and liberal principles(fo). 

In a late case^ the court ordered the proceedings in 
a second ejectment to be staid until the costs of an 
action for i lesne profits (upon whkh the lessor in the 
second ejectment, who had been tbe defendant in the 
first, had brought a writ of error), as well as the costs 
of the first ejectment, were paid (x). But the court 
wiH not extend the rule to inclnde the damages re- 
covered in sndi actiiMi for the mesne pnrfks, however 

(I) jAm d. fFSUamir. Hdikerljf^ (w) ShariT.Kmgy Stnm. 081. 

Stran. 1158. («}D«r d. jPMUrtf v. JUet 4 

(u) TkrunmiA.Piirkev.lVotible' Bast 585. 
j«9W, Stran. 1099. S. C. And. S97. 
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vexatious the proceedings of the party may have 
been {y). 

The courts will not stay the proceedings in the 
second action^ where the party against whom the 
application is made, is already in custody under an 
attachment for non-payment of the costs of the first 
action (s). 

There is no particular stage of the proceedings at 
which it is necessary to move the court, or take out 
a summons for this rule. It will be granted even 
before the defendant has appeared: and it always 
should be moved for as early in the action as it con- 
veniently can be. Where, however, satisfactory rea- 
sons were given to the court, why the application 
was not made at an earlier stage of the suit, the court 
ordered the proceedings to be stayed until the costs 
of a former ejectment were paid, after a notice of 
trial had been given, and the lessor of the plaintiff 
had been at the expence of bringing his witnesses to 
the place of trial (a). The reasons assigned to the 
court were, that the cause was so clear at the last 
trial, and the parties had delayed so long commencing 
their second action (four years), that the defendants 
did not think them in earnest until notice of trial was 
given, and that the defendant then proceeded to tax 
his costs, in order to ground the application, which 



( j) Dot d. Ckurek t. BarcUy^ 1 5 Barn. 1 80. 
Eact 2SS. (a) Doe T. Law^ Blk. 1 1 58. 

(e) Benn d. Moriiwur t. Derm^ 
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Otherwise he would not have dotie^ the lessor of the 
plaintiff being insolvent. 

The courts will also stay proceedings in an eject-- 
ment when the lessor of the plaintiff has two actions 
depending, at the same tim^^ for the same premises^ 
in different courts; and the proceedings in the. one 
action will then be staid^ until the other action is de« 
termined(6). And in a case, where the claimant 
brought thirty-seven separate ejectments for thirty- 
seven different houses, all of which depended on the 
same title, the court said it was a scandalous proceed-* 
ing, staid the proceedings in thirty-six of them, and 
made a rule that they should abide the event of the 
thirty-seventh (c). 

When the party against whom a verdict in eject* 
ment has been obtained, brings a writ of error, and 
pending that writ, commences a second ejectment, the 
court will order the proceedings in the second action 
to be staid until the writ of error is determined; and 
it seems also^ that if it do not appear to the court, that 
the writ of error was brought with some other view 
than to keep off the payment of costs, proceedings 
will be staid until the costs of the first action are paid, 
notwithstanding such costs are suspended by the. writ 
of error (d). 



By the statute 7 Geo. 11. c. 20. s. 1. it is enacted^ 
that when an ejectment is brought by a mortgagee^ 



€f 



(h) Thruitata d. Park y. Trouble-^ (if) Fenrnieky. Gr^stenavj iSalk^ 
f»me, And. 297. S. C. Stran. 1099. 858. Grumble ▼. BoiSt^, Slraa. 6M# 
{e) 9 Sell. Frac. 144« Jnl9j 9S5. . 

r 
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bis heirs^ &c. for the recovery of the possession of the 
mortgaged premises^ and no suit is depending in any 
court of equity^ for the foreclosing or redeeming of 
such mortgaged premises^ if the person having a right 
to redeem^ having been made the defendant in the 
action, shall at any time, pending the suit, pay to the 
mortgagee, or in case of his refusal, bring into court, 
all the principal monies, and interest due on Uie 
mortgage, and also costs to be computed by the courts 
or proper officer appointed for that purpose; the 
same shall be deemed and taken to be a full satisfac- 
tion and discharge of the mortgage, and the court 
shall discharge the mortgagor of and from the same 
accordingly." By the third section, the act is not to 
extend to an^ case where the person against whom 
the redemption is prayed, shall insist, either that the 
party praying a redemption has not a right to redeem, 
or that the premises are chargeable with other sums 
than what appear on the face of the mortgage, or are 
admitted by the other side, nor to any case where the 
right of redemption in any cause, or suit, shall be 
controverted or questioned, by or between different 
defendants in the same cause, or suit. 

An application for a rule to stay proceedings under 
this statute,(a) must of course be made before execution 
executed, and must be accompanied by an affidavit 
that no suit in equity is depending. The party 
should also appear to the action before the application 
is made, for the courts have no power to interfere 
under the statute until after appearance. But whor^ 

(«) Append. No. 46. 
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the premises were in possession of a tenant of the 
mortgagor^ who neglected to appear to the action^ in 
consequence of which the mortgagee recovered pos- 
session of the premises under a judgment by default 
against the casual ejector^ the court of Common Pleas 
(if the other party had not consented to take what 
was due upon the mortgage^ and restore the possession^) 
would have set the judgment and execution aside^ in 
order to let the mortgagor in as defendant^ and place 
him in a condition to apply to the court to stay the 
proceedings on the terms of the statute (e). 

In a case in the court of King's Bench where a 
mortgagee made a will^ leaving all his property to 
executors upon certain trusts^ and died^ and his will 
was disputed by his heir in the prerogative courts but 
by the sentence of that court established^ and letters 
testamentary in consequence granted to the executors; 
after which grant the heir appealed to the court of 
delegates against the sentence of the prerogative 
courts pending which appeal the executors assigned 
the mortgage to the lessor of the plaintiff^ who also 
pending the appeal^ brought an ejectment against 
the mortgagor for the recovery of the mortgaged 
premises^ to which ejectment the n^ortgagor did not 
appear, but suffered judgment to go by default against 
the casual ejector. Upon an application on the part 
of the mortgagor (accompanied by an affidavit of the 
facts) to stay the execution until the determination of 
the appeal^ upon the ground^ that the title of the 
lessor would be invalidated, provided the appeal were 
given in favour of the heir^ and that the defendant 

(€) Do9 d. Tvbb T. R9e^ 4 Taunt 887. 

y2 
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might tbefi perhaps be compelled to pay the mwtgagiS* 
money twice^ the court made the foAowing order^ 
'' that the execution obtained by the lessor of the 
plaintiff in this action of ejectment^ be staid utntil sucb 
time as the appeal^ now pending^ before the Cosrt of 
Delegates^ be determined^ apon the defendant vesting 
the mortgage-money^ interest^ and costs to be taxed 
by the Master^ in Exchequer bitls^ and depositing 
such Exchequer bills in the hands of the signer of 
the writs in this court (/).'* 

A rule upon this statute has been granted after an 
agreement^ on the part of the mortgagor^ to convey 
the equity of redemption to the mortgagee^ where no 
tender of a deed of conveyance for execution had 
been made to the defendant^ or bill in equity filed (g) ; 
but where it appeared tbat^ subsequently to the de- 
fendant's agreement^ several applications bad been 
made to him^ but without effect^ to complete the pur- 
chase^ the court refused to stay the proceedings (A). 

In a case where, upon an application by the 
mortgagor to sjtay proceedings under this statole, it 
appeared that he had also taken up money from the 
mortgagee upon his bond, the court granted the rufe. 
upon the payment of the mortgage and interest only^ 
the bond debt not being a lien upon the lands; but it 
seems that when in such case the heir is bound by the 

(f) D0€ d. MayheWr ▼. Erlam^ appeared to l^e actioik 
MS. M.T. 1811. The court did (r) Sktunm-Y.SUe^yy lWilf.dO. 
not ia thU case advert to the cir- {h) GoodtiUe d. TVij^ncm t. Popi^ 

cvmstance that the mortgagor, 7 T. R. 185. 
iriiamade the application, had not 

3 
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bond> and tlie mortgagor diesj the beir mufit discharge 
the bond debt^ as well as the mortgage (e). Where^ 
however^ the bond was n lien on the estate, and the 
mortgagee had given notice to the mortgagor, Uiat be 
should insist upon payment of the money due upon 
jt^ the court refused to «tay the proceedings^ upon 
payment of the mortgage- money OBly.(^), Where 
also other mortgages^ although upon different pre- 
mises^ existed between the defendant and the plain- 
tiff^s leftsm*3 th^ court wouM not «tay proceedings 
imder this statute^ upon the payment of the sum dtie 
upon one of the mortgages only (Z). 

If upon a motion of this nature^ any doubt exist as 
to the amount of what is due between the parties^ 
the court of King's Bench will refer the case to the 
master^ and the court of the Common Pleas to the 
prothonotary^ whose respective duty it is to tax the 
costs; and in a case where an affidavit was made^ that 
the mortgagee had been at great expence in necessary 
repairs of part of the premises in his possession (the 
ejectment being brought for the residue)^ and it was 
prayed^ that the prothonQtary might be directed to 
make allowance for such repairs ; the court said^ that 
the rule must follow the words of the statute^ and that 



(0 Bingham d. Lane y. Gregg^ 
Barn. 182. Archer d. Hahkejf y. 
Ampp» And. 341. S. C. Stran. 11Q7, 
taid the easet there cited. 

(ft) Feitim y. Aih, Barn. 177. It 
it not ftated in the report of the 
case, from what circumstance the 
bond became a lien on the estate. 

(0 JUed.Ka^ej.gQley^B\k.n^ 



It does not appear from the report 
of this case, that the other rnort* 
gaged premises were included in 
the ejectment; but it is difficult ta 
reconcile the decision either to the 
letter or spirit of the statute, unless 
they were also contained in the d^ 
daration* 
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the prothonotary would make just allowancei; and de- 
ductions (m). If^ however^ after taxation^ the debt 
and costs are not paid^ the lessor must proceed in the 
suit^ and cannot have an attachment (n). 

The cases in which the courts have staid the pro- 
ceedings under stat. 4 Geo. II. c. 28. have already been 
considered (o). 

(m) Gooirighi t. Jf9Mv> Ban. . (») HmtdY. Dime^^ Stna. itSO. 
176. (o)JnU,l&29 &C. Append. Na4l. 
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CHAPTER XIII. 



OF THE ACTION FOR MESNE PROFITgl. 



Whilst the action of ejectment remained in its 
original state^ and the ancient practice prevailed^ the 
measure of the damages given by the jury^ when the 
plaintiff recovered his term^ were the profits of the 
land accruing during the tortious holding of the de- 
fendant. But upon the introduction of the modem 
system^ an alteration took place in this particular; 
and as the proceedings are now altogether fictitious^ 
the damages assessed are only nominal^ and do not 
include the real injury sustained by the claimant from 
the loss of his possession. When^ therefore^ this al- 
teration took place^ it became necessary to give 
another remedy to the lessor for these damages ; and 
this was effected by a new application of the common ac-, 
tion of trespass vi et armis, generally termed an action 
for mesne profits {a): in which action^ the plaintiff 
complains of his ejection and loss of possession^ 
states the time during which the defendant (the real 

(«) ReeT. £. L. 4 yoL 169, 
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tenant) held the lands and took the rents and profits^ 
and prays judgment for the damages which he has 
thereby sustained* 

It has been said^ that a lessor in ejectment may^ if 
he please^ waive the trespass^ and recover the me^ne 
profits in an action for use and occupation (6) ; but 
this election must be limited to the profits accruing 
antecedently to the time of the demise in the eject- 
ment ; for the action for use and occupation is founded 
on contract, the action of ejectment upon wrongs and 
they are therefore wholly inconsistent with each other 
when applied to the same period of time; since in 
the one action the plaintiff treats the defendant as a 
tenant, and in the other as a trespasser (c). When^ 
however^ a tenant holds over after the expiration of 
the landlord's notice to quit, the landlord^ after a re- 
covery in ejectment^ may waive his action for mesne 
profits^ and maintain debt upon the 4 Geo. II. c.28. 
against the tenant^ for double the yearly value of the 
premises during the time the tenant so holds over: 
for the double value is given by way of penalty^ and 
not as rent (d). 

The action for mesne profits may be brought pend- 
ing a writ of error in ejectment^ and the plaintiff 
may proceed to ascertain his damages^ and to sign his 

{h) GoodUOc T. NoTihy Doug, upon a notice to quit giveu by the 

584. JD«« d. Cheney m. Batlenj tenant, the landlord is entitled to 

Cowp. 843. maintain debt upon the 11 Geo. IL 

(c) Birch v, fVrigM, 1 T.R. 378. c. 19. for double rent, but it seema 

{d) Timmingi ¥. RomUeon^ Burr, the better opinion that he k not 

)60S. It ii not yet setUed whe- Ante^ 138, 
ther, when the ejectment i« founded 
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jadgment; but the court will stay execution until the 
writ of error is determined (e). 

The action is bailable or not^ at the discretion of 
the courts or judge^ and when an order for bail is 
made^ the recognizance is usually taken in two years 
value of the premises^ but this is Idso discretionary (/)• 

The lessor of the plaintiff in the antecedent action 
of ejectment^ is of course the person concerned in 
interest, but he may bring his action for mesne profits 
either in his own name, or that of his nominal 
lessee (g). The former, however, is the more advan- 
tageous method ; as he may then, upon proper proofs, 
recover damages for the rents and profits received by 
the defendant, anterior to the time of the demise in 
the ejectment, which cannot be done in an action at 
the suit of the nominal plaintiff (h), and the courts 
will not stay the proceedings until security be given 
for the costs, which will be done when the action for 
mesne profits is brought in the name of such nominal 
lessee (i) 

It was once indeed doubted whether this action 
could be maintained in the name of the plaintiff in the 
ejectment, after a judgment by default against the 

{e) Harris t. jilUn, Cat. Prac. plaintiff in the ejectment ii a real 

C.P. 46. Donfordy, EUis, 12 Mod. person, the court will not permit 

ISS. him to release the action for mesne 

(/) BwU T. Huitam, Bam. 85. profits, should the lessor brin|^ it in 

1 Sell. Prac. 36. * his name. (Qote'% case. Skin. $47. 

{g) It may here be incidentally Anon. Salk. 260.) 

observed, than when the ancient (fc) B.N.P. 87. 

{)ractice is resorted to, and the (0 Say.Coits. 126« 
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casual ejector^ because^ being a possessory action^ an 
entry must b^ either proved oi admitted^ neither of 
which^ it was argued^ could in such case be done; 
but it is now settled, that there is no distinction be- 
tween a judgment in ejectment upon a verdict and one 
by default^ the right of the claimant being in the one 
case tried and determined, and in the other con* 
fessed (ft). 

A tenant in common, who has recovered in eject* 
ment, may maintain an action for mesne profits against 
his companion (/). 

As the action for mesne profits is an action of tres* 
pass it cannot be maintained against executors or ad* 
ministrators, for the profits accruing during the life« 
time of the testator or intestate; nor will a court of 
equity interfere to enforce the payment of them 
against personal representatives, when the lessor has 
been deprived of his legal remedy by the mere acci- 
dent of the defendant's death. But, where the lessor 
was delayed from recovering in ejectment by a rule of 
the court of law, and by an injunction at the instance 
of the defendant, who ultimately faUed both at law 
and in equity, the court decreed 'an account of the 
mesne profits against his(the defendant's)executors(m). 

It is also doubtful whether the action can be main- 
tained against a tenant for the holding over of his 
undertenants, for it should be brought against the 

(k) JMm T. Packer, Burr. 665. US. CuitinffT. Derby, BhLck. 1077. 
Jtrfriee t. JJpian, Stran. 960. (m) PtOteney t. fFarren, 6 Yes. 

(0 Gooimu T. Tombi, 8 Wik J. 73. ^ 
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person in actual possession and trespassing (n). Bat 
aiiy person so fonnd in possession after a recovery in 
ejectment is liable to the action ; and it is no defence 
to say that he was upon the premises as the agent and 
under the licence of the defendant in ejectment^ for 
no man can license another to do an illegal act. But 
the measure of the damages in such case will not be the 
whole mesne profits of the lands^ but will depend upon 
the time such person has had them in his occupation^ 
together with the other circumstances of the case (o). 

In the case of Ketch d. Wame v. Hall ( p)^ where it 
was decided that a mortgagee might recover in eject- 
ment^ without a previous notice to quit, against a tenant 
claiming under a lease from the mortgagor^ granted 
after the mortgage without the privity oPthe mortga-* 
gee^ it was asked by the counsel for the defendant, if 
such mortgagee might also maintain an action against 
the tenant for mesne profits^ which would be a manifest 

I 

hardship and injustice to the tenant^ as he would then 
pay the rent twice. Lord Mansfield, C. J. gave no 
opinion on that point; but said, there might be a dis- 
tinction, for the mortgagor might be considered as 
receiving the rent in order to pay the interest, by an 
implied authority from the mortgagee, until he de« 
termined his will ((/). 

The declaration in the action for mesne profits 
must expressly state the different parcels of land 

(fi) BvTM T. BiehoHMVti^ 4 511. 

'Taunt 7S0. (jp) Doug. 21. •^nftf, SS. 

(o) Girdie$t&ne T. Porter, K.B. (9) £f viilp, 4 Ann. c. 16. •• 10, 
M. T. S9 Geo. III. Wood. L. andT. 
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from which the profits arose^ or the defendant may 
plead the common bar. It shoald also «tate the time 
when the defendant broke and entered the premises 
and ejected the plaintiff^ the length of time during 
which he so ejected bim^ and the value of the mesne 
profits of which be deprived him ; and a dcclaratioa 
which does not contain these statements will be holden 
ill on special demurrer; but the defect is cured by 
verdict, on after judgment by default and writ of en* 
quiry executed, by the operation of the stat. 4 Ana. 
c. 16. (r). 

In the statement of the damages in the declaratioa 
tbe'^costs of the ejectment^ may be included, whether 
the judgment be against the casual ejector, or against 
-^ the tenant or landlord; and when the judgment is 
against the casual ejector for want of an appe^rance^ 
the costs are invariably included in the statement of 
the damages^ though it appears more prudent, for 
reasons already assigned, in other cases to omit them(s). 

The general issue is not guilttf; and if the plaintiff 
declare against the defendant, for having taken the 
mesne profits for a longer period than six years be- 
fore action brought, the defendant may plead the 
statute of limitations, namely, not guilty wUhin six 
years before the commencement of the suit, and 
thereby protect himself from all but six years (<)« 
Bankruptcy is no plea in bar to this action, for the 

■ 

(r) ffi§gin$ t. HighJUld, 13 H aUg UU€r$&n t. rermm^ S T.B. 

East 407. 5S9. 47. Ante^ 89S. 

(t> GyBiver t. Drmkmtder, 2 T. (I) B. N. P. 88. 
it* 801. !)•€ T. DavUi, 1 Esp. 358> 
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plaintiff does not demand the value of the land only, 
but the whole damages sustained by the tort ; and as 
the damages are uncertain, they cannot be proved 
under a commission of bankruptcy, but must be as- 
certained by a jury under all the circumstances of the 
case(0. The stat. of 49 G. III. c. 121. s.9, which 
directs, that all persons toho skaU have given credit 
upon good and valuable consideration bond fide, for 
any money whatsoever, which is not due at the time 
of the bankruptcy, shall be admitted to prove such 
debts, &c. has been holden not to extend to damagec 
recoverable in an action for mesne profits («). 

As also this action is for a tortious occupation, the 
defendant cannot pay mcmey into court {w). 

It was formerly holden that if the action for mesne 
profits were brought in the name of the claimant in 
the ejectment, or after a judgment by defiiuh against — 
the casual ejector, the defendant was at Eberty to con* 
trovert the plaintifiTs title; because the plaintiff in 
the action for mesne profits, in the one case, and the 
defendant in the other, were not parties to the record 
in the previous ejectment, and therefore no estoppel 
cottM arise either against, or in favour of either of 
them, by such record {x). But it is now settled, that 
after every recovery in ejectment, the teaani is y 
estopped from controverting the title of the plaintiff / 
m a subsequent action for mesne profits, provided the 
plaintiff proceed only for the profits accruing sobse- 

(t) G0otmieY,Narih,l)oug.58A. (w) Holdfa$tr.Morrii,iWi[M.l\5. 
(<r) MeggrUgey. Dmn's, I Whit («) 1 Lill. Prac. R^. STS. Jtf- 
Itf. fri€9 T. D^Mii) Stran. 960. 
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quently to the time of the ouster in the ejectment. 
If^ however^ he seek to recover profits antecedent to the 
demise therein^ or bring his action against a prece- 
dent occupier^ the record in the ejectment cannot be 
given in evidence^ but the plaintiff must prove his 
title to the premises^ from whence the profits arose, to 
entitle him to receive them (y). 

He must also in such case prove an entry upon the 
lands, though some doubt seems to exist as to what 
proof of entry will be sufficient. By some it has 
been said, that the plaintiff is entitled to recover the 
mesne profits only from the time he can prove him- 
self to have been in possession^ and that therefore, if 
a man make his will and die^ the devisee will not be 
entitled to the profits until he has made an actual 
entry^ or in other words until the day of the demise 
in the ejectment ; for that none can have an action 
for mesne profits unless in case of actual entry and 
possession. "" Others have holden, that when once an 
entry has been made, it will have relation to the time 
the title accrued, so as to entitle the claimant to re- 
cover the mesne profits from that time ; and they say 
that if the law were not so, the courts would never 
have suffered plaintiffs in ejectments to lay their 
demises back in the manner they now do, and by 
that means entitle themselves to recover profits, to 
which they would not otherwise be entitled (s). The 
latter seems the better opinion ; but these antecedent 
profits are now seldom the object' of litigation, from 



(y) B«ll N. p. S7. AitUn t. («) Metcaffr.Hmrvey^ lVei.84S» 
Parkim, Barr. 665. S. C. Bam. 478. 9.— B. N. P. 87. 
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the practice of laying the demise and ouster imme- 
diately after the time when the lessor's title accrues (a). 
It should however be observed^ that when a fine with 
proclamations has been levied^ an entry to avoid it 
will not, in this action, entitle the plaintiff to the pro* 
fits between the time of the fine levied, and the time 
of the entry, although they probably may be re- 
covered in a court of equity (6). 



I * 



1 



It has already been observed, that the defendant 
in this action is estopped frotn controverting the title 
of the plaintiff from the day of the demise in the eject- 
ment : when, therefore, the plaintiff seeks to recover 
only such profits as have accrued subsequently to such 
demise, no other evidence of his title is required, than 
examined copies of the judgment in ejectment, of the 
writ of possession and of the sheriffs return thereon(c) ; 
and if the plaintiff has been let into possession of 
the premises by the defendant, an examined copy of 
the judgment in ejectment only^will be sufficient {d). 
It has indeed been doubted, whether evidence of 
the writ of possession and sheriff^s return is ever 
necessary, except upon judgment by default against 
the casual ejector, but it is, notwithstanding, prudent 
to be prepared with it in all cases, unless the plaintiff 
has been let into possession by the defendant (e). 



/ 



(a) Ante, 1&5. 

(b) Darmsr y. ForUtcuc^ 3 Atk. 
•24. Compere t. Hidn, 7 T. R.7S7. 

{e) AiUin T. Parkin^ B.^. P. 87. 

{d) Cn/virrl y. jETorifaZr, 4 Esp. 67. 

(e) Fiile Thorp v. Fry, B. N. P. 
87, et S. N. P. 693 (d. 50), et 
AiiUu T. Parkin, Burr. 665. Th« 



reason assigned for this distinction 
is, that where the judgment is had 
against the tenant in possession, the 
defendant, by entering into the 
consent rule, is estopped both as to 
the lessor and lessee, so that either 
may maintain trespass without an 
actual entry, but that where the 
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In addition to this evidence the plaintiff most prote 

the length of time that the defendant (or his tenant 

if he be the landlord) has been in possessions the 

value of the mesne profits^ and likewise the^ costs of 

the ejectment if they be included in the declaration as 

damages. He must also prove, when the judgment 

in ejectment is against the casual ejector for want of 

an appearance^ and the action for mesne profits is 

.^ brought against the landlord, that the defendant was 

landlord when the ejectment was brought (which may 

/be done by shewing him to have received the rents 

/' and profits accruing subsequently to the day of the 

[ demise) and that he received due notice of the service 

^ of the declaration in ejectment upon the tenant in 

' possession ; but if the landlord has subsequently 

promised to pay the rent and costs of the gectment 

this proof will be dispensed with (/). 

The plaintiff will also be entitled to give evidence 
of any injury done to the premises, in consequence 
of the misconduct of the defendant, provided such 
fact be specially alledged in the declaration. 

If there be a recovery in ejectment against the 
wife, the judgment will not be evidence against the 
husband and wife, in an action for mesne profits ; for 



judgment is had against the.casual 
ejector, no rule having been en- 
tered into, the lessor shall not 
maintain trespass without an ac- 
tual €ntry, and therefore ought to 
prove the writ of possession exe- 
cuted. But this reasoning is not 
satisfiiciory \ for if the tenant b« 



concluded by the judgment in the 
ejectment from ccmtrorerting ihm 
plaintiff's title, it should seem 1# 
is also concluded from controvert- 
ing his possession, for possession !» 
part of his title. 

(/) Hunter v. Briit$r S Campbir 
493. et MS. 
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the wife's confession of a trespass committed by her, 
cannot be given ii>-evidence to affect the husband, in 
an, action in which he is liable for the damages and 
costs (g-). 

As the action for mesne profits is an action of tred« 
pass vi et aitnis, the jury are not confined in their 
verdict to the mere rent of the premises, although 
the action is said to be brought to recover the rents 
and profits of the estate, but may give such extra 
damages, as they may think the particular circum- 
stances of the case may demand (A). When the 
judgment in the ejectment is against the casual ejector 
for want'of an appearance, the costs of the ejectment 
are generally included in the damages; and indeed 
the lessor of the plaintiff has no other remedy in that 
case for them (t). When also the ejectment is regu-^ 
larly defended, the taxed costs may, it seems, be re- 
covered with th^ mesne profits as damages (k). But 
this mode of recovering taxed costs is seldom re- 
sorted to; and where after a recovery in ejectment^ 
and before an action for mesne profits, the defendant 
became bankrupt, and the lessor inserted the taxed 
costs of the ejectment as damages in his action for 
mesne profits, but the jury did not include them in 
their verdict in executing a writ of inquiry thereiui 
the court refused to set aside the inquisition; because 
the costs being a liquidated debt, the plaintiff might 
Have proved them under the defendant's commission 
of bankruptcy, and as he had chosen to take the 

(e) Venn t. ffkUe, 7 T. E. 1 18. (0 ^nie\ 261 . 

(h) Goodtitle t. Tomhsy S Wils. (*) Do€ t. DavU, 1 Esp. US. 
118.91. 

Z 
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chance of recovering in an oblique way^ nfore than 
he could have recovered in a direct manner and bad 
felled^ the court did not think it necessary to aasisC 
him (/). 

If the plaintiff in an action for mesne profits re- 
cover less than forty shillings^ and the judge do not 
certify that the title came in question, the plaintiff 
, 18 entitled to no more costs than damages ; and this 
18 the case whether the action is brought in the name 
of the lessor of the plaintiff in the ejectment^ or in 
that of his nominal lessee (m). 

■ 

If in an ejectment there be a verdict for the j^ifi* 
tiff, and the defendant bring a writ of error, and enter 
into a recognizance to pay costs in case of non-suit, 
&c. pursuant to stat. 16 & 17 Car. II. c. % and he 
be non-suited, &c., the defendant in error needs not 
bring a scire feteias or debt on the recognisance, but 
may sue out an elegit, or writ of enquiry, to recover 
the mesne profits since the first judgment in eject-* 
ment (n). 

(0 Gtdlhtr ▼. DrMriMltfr, ST. 8. C. t Kip, SSt. 
iUS61. (n) Start V. MMk, fCrom^ 

(m) Doe T. Davit, 6 T. R. 398. Prac. 885. 
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No. I. 

SIR9 Notice iff 

I hereby give you notice to quit and deliver up, STndiJrd, 
on the day of next, the gJJ,^* 

possession of the messuage or dwelling house^ loyear. 
(or ^^ rooms and apartments," or ^^ fiirm lands 
and premises,") with the appurtenances, which 
you now hold of me, situate in the parish of 
in the county of 
Dated the day of 18 

Yours, &c. 
A.B. 

To Mr. C. D. (the tenant in possession :) or 
(if it be doubtful who is tenant,) To Mr. 
C. D. or whom else it may concern. 



No. 2. 

Sin, f^^ >5k^ 

I do hereby, as the agent for and on behalf of for^e^ 
your landlord A. B. of give you ^' ' 

notice to quit and deliver up, on (Sec) (as in 
No. 1.) which yoQ now hold of the said A. B« 
situate (&c.) 
Dated^(&:c.)« Yours, &e. E.F. 

Agent finr the said A. B^ 

ToMr.C.D. (&e.) 

%9 . 
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No. 3. 



The like, 
by the land- 
lord, where 
the com- 
iDencement 
of the te- 
nancy is 
doubtful. 



Sir, 

I hereby give you notice, &c. (as in No. 1. 19 
the date) provided your tenancy originally com- 
menced at that time of the year; or otherwise, 
that you quit and deliver up the possession of the 
said messuage, (&c.) at the end of the year of 
jour tenancy, which shall expire next after the 
end of half a year from the time of your being 
served with this notice. 

Dated, (&c.) Yours, &c. 

To Mr. C. D. (&c.) A.B. 



No. 4. 

The like, , ^''^^ . . , , . 

by a tenant I hereby give you notice of my intention to 
to^^^^of quit, and that I shall on the day of 

tionto*'quit. n^x^ q^it and deliver up the pos- 

session of the messuage, (&;c.) which I now hold 
* of you, situate (&c.) 

Dated, (&c.) Yours, &c. 

To Mr. A.B. CD. 



No. 5. 



Lettor of 
attomey, 
to enter 
and seal* a 
(ease on the 
premises. 



Know all men by these presents, that T, A. B. 
of have made, ordained, constituted 

and appointed, and by these presents do make, 
ordain, constitute and appoint C. D. of 
my true and lawful attorney, for me, and in my 
name, to enter into and take possession of a cer- 
tain messuage, (&c.) late in the tenure and occu- 
pation of situate (&c.) but now 
untenanted ; and after the said C. D. hath taken 
possession thereof; for me, and in my name, and 
as my act and deed, to sign seal and exeoute a 
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lease of the said premises with the appurtenances, 
unto E.F. of to hold the same to 

him the said E. F. his executors, administrators 
and assigns, from the of 

last past, before the date hereof, for the term of 

years, at the yearly rent of a pepper- 
corn, if lawfully demanded ; subject to a proviso, 
for making void the same, on tendering the sum 
of sixpence to the said E. F. his executors or ad* 
ministrators. In witness (&c.) 
Sealed and delivered (&c.) 



No. 6. 

I. K« of gentleman, maketh oath Affidavit of 

and saith, that he was present and did see A. B. ^^^^ 
of named in the letter of attorney 

hereunto annexed, duly sign, seal and deliver, the 
said letter of attorney. 

Sworn, (&c) I. K. 



No. 7. 

This indenture made the day of Lease. 

(&c.) between A. B. of 
of the one part, and E. F. of of the 

other part, witnesseth, that the said A. B. for and 
in consideration of the sum of five shillings of 
lawful money of Great Britain, to him in hand 
paid by the said E. F. at or before the sealing and 
' delivery of these presents, the receipt whereof 
the said A. B. doth hereby acknowledge, hath 
demised granted and to farm let unto the said 
E. F. his executors and administrators, all that 
messuage, (&c.) situate (&c.) late in the tenure 
and occupation of but now 

untenanted ; to have and to hold the same unto 
the said E. F. his executors and administrators, 
from the day of last 
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past, before the date hereof, for and darings and 
unto the fall end and term of years 

from thence next ensuing;;, and fully to be com- 
plete and ended ; yielding and paying therefore 
yearly and every year, durittg the said term, unto 
the said A* B» or his assigns, the rent of one pep- 
per-corn, if lawfully demanded at the feast of 

Provided always, and these presents 
are on this condition, that if the said A. B. or his 
assigns shall at any time or times hereafter, tender 
or cause to be tendered unto the said E. F. his 
executors or administrators, the sum of sixpence, 
that then and in such case, and from thenceforth, 
this present indenture, and every thing herein con- 
tained, shall cease, determine, and be absolutely 
void, any thing herein contained to the contrary 
thereof in any wise notwithstanding. In witness 
whereof, the parties here have interchangeably set 
their hand and seals, the day and year first above 
written. 

Sealed and delivered, as the act and deed ] 
of the above named A. B. by C. D. of 
by virtue of a letter of at- 
torney to him for that purpose, made 
by the said A. B. bearing date (&c.} 
being first duly stamped in the pre- 
sence of I, K. y 



A.B. 

'E.P, 



No. 8. 

Notice to Take notice, that unless you appear in his 
*ppear,&c. Majesty^s court of King^s Bench at Westminster, 
within the first four days (or, if in the country, 
within the first eight days) of next 
term, at the suit of the above named plaintiff 
E. F. and plead to this declaration in ejectment, 
judgment will be thereon entered against you by 
4eiault. Yours, &c. 

To Mr. G. H, h K. plaintifi'^s attorney. 
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No. 9. 



In the King's Bench. ^ ^ffidaTit ui 

-^ CE.F.onthedemieeof A.B.pIaintiflT, jud^meDtio 
Between ^^^^ q.H. - . defendant. "*^^- 

I. K. of gentleman^ maketh oath 

and saithy that on the day of 

last, he ihk deponent did see C. D. 
in the letter of attorney hereto annexed named, 
for and in the name of A« B. the lessor of the 
plaintiff, enter upon and take possession of (he 
messuage in the lease hereto also annexed men- 
tioned, by entering en the threshold of the outer 
door thereof; and putting his finger into the key- 
hole of the said door, the said messuage being 
then locked op and uninhabited, so that bo other 
entry thereon could be made, nor MMty possession 
thereof taken, without force; and this deponent 
further saith, that ke did^ on the aame day, see 
the above named C D. oiter ftucii entry made^ 
and whilst he stood on the threshold of the said 
door, duly sign and aeal the lease hereunto an* 
nexed, in the name of the said A. B. and as his 
act and deed deliver the same unto the aaid E. F« 
the plfiintiff above named; and that after the said 
lease was so executed, this deponent did see the 
said E. F. take possession of the said messuage, 
by virtue of the said lease, by entering upon the 
threshold of the said outer door, and putting his 
finger into the key-hole of the said door, the said 
messuage being then locked up and uninhabited, 
so that no other entry could be made theieon,^ 
save as aforesaid; and that immediately after- 
wards, the said 6. H. the defendant, came and re- 
moved the said E. F. from the said door, and put 
his foot on the threshold thereof; whereupon this 
deponent did, on the day and year aforesaid, 
deliver to the said defendant G. H. who still con- 
tinued upon the said threshold^ a true copy of the 
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declaration of ejectment, and notice thereunder 
written hereto annexed. Sworn (&c.) 



No. 10. 

Oriciiwl George the Third, (&c.) to the sheriff of 

^"^ greeting: If John Doe shall give yon 

security of prosecuting his claim, then put by 
gages and safe pledges Richard Roe, late of 
yeoman, that he be before us, on 

wheresoever we shall then be in 
England, (or in C. P. '^ that he be before our 
justices at Westminster, on 

") to shew wherefore, with force and 
arms, he entered into messuages, 

(&c.) with the appurtenances, in 
which A. B. hath demised to the said John Doe, 
for a term which is not yet expired, and ejected 
him from his said farm v and other wrongs to the 
said John Doe there aid, to the great damage of 
the said John Doe, and against our peace : And 
have you there the names of the pledges, and this 
writ. Witness ourself at Westminster, the 

day of in the 

year of our reign. 



No. 11. 

The within named Richard (John Smith, 
Roe is attached by pledges ^William Stilb9. 



to. 



No. 12. 

Deciam* ^^ ^® King's Bench, (or Common Pleas.) 
tion by i term, in the year of 

•"lOKie'd^ the reign of King George the Third, 
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(to wit) Richard Roe, late of miw, with 

yeoman, was attached to answer John Doe 2p{Iear* 
of a plea, wherefore the said Richard Roe, with thereto* 
force and arms, &c. entered into 
messuages, barns, stables, 

outhouses, yards, 

gardens, orchards, 

acres of arable land, acres of 

meadow land, and acres of pasture 

land, with the appurtenances, situate &c. which 
A. B. had demised to the said John Doe. for 
a term which is not yet expired, and ejectfll him 
from his said farm ; and other wrongs to the said 
John Doe there did, to the great damage of the 
said John Doe, and against the peace of our lord 
the now king, (8cc.) And thereupon the said 
John Doe, by his attorney com- 

plains; that whereas the said A. B. on &c. at &c. 
had demised the said tenements with the appur- 
tenances, to the said John Doe, to have and to 
hold the same to the said John Doe and his as- 
signs, from the day of 
then last past, for and during and unto the full 
end and term of years from thence 
next ensuing, and fully to be complete and ended : 
By virtue of which said demise, the said John 
Doe entered into the said tenements with the ap- 
purtenances, and became and was thereof pos- 
sessed, for the said term so to him thereof granted : 
And the said John Doe being so thereof possessed, 
the said Richard Roe afterwards, to wit, on &c. 
with force and arms, &c. entered into the said 
tenements with the appurtenances, which the said 
A. B. had demised to the said John Doe, in man- 
ner and for the term aforesaid, which is not yet 
expired, and ejected the said John Doe from his 
said&rm ; and other wrongs to the said John Doe 
then and there did, to the great damage of the 
said John Doe, and against the peace of our said 
lord the now king; wherefore the said John Doe 
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saitb, that he ib injured, and hath sustained da- 
mage to the value of £ and Uierefore 
he brings his suit, &c. 



Notice (o 
appear. 



No. 13. 

Mr. CD. 

I am informed that you are in possession of^ or 
claim title to, the premises in this declaration of 
ejectment mentioned, or some part thereof; and I, 
beingkued in this action as a casual ejector only, 
and having no claim or title to the same, do advise 
you to appear in next term, (or, 

in London or Middlesex, ^^ on the first day of 
next term ") in his Majesty's Court 

of King's Bench, wheresoever his said Majesty 
shall then be in England, (or, in the Common 
Pleas, " in his Majesty's court of Common 
Bench at Westminster/') by some attorney of that 
court ; and then and there, by rule of the same 
court, to cause yourself to be made defendant in 
my stead; otherwise I shall suffer judgment 
therein to be entered against me by default, and 
you will be turned out of possession 

Yours, &c. 

Richard Roe. 



No. 14. 



The like 
on a double 
demise, 
with ooe 
•aster. 



In the King's Bench, (or. Common Pleat.) 

tern (&c.) 
(to wit,) Richard Roe, late of 
yeoman, was attach^ to answer John Doe^ 
of a plea wherefore the said Richard Roe, with 
force and arms, &c. entered into 
messuages (&c.) with the appurtenaaces, situate 
&c. which A. B. had demised to the said John 
Doe, for a term which is not yet expired; And 
also wherefore the said Richard Roe, with force 
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and arms, &c. entered into other 

tnessuageci, (&c.) with the appurtenances, situate 
&c. which E. F. had demised to the said John 
Doe for a term which is not yet expired, and 
ejected him from his said several farms, and other 
vrongs, (&c.) And thereupon, (&c.) that where- 
as the said A. B. on &c. at &c« had demised the 
said tenements first above mentioned with the ap- 
purtenances, to the said John Doe; to have and^ 
to hold the same to the said John Doe and his 
assigns, from the day of 

then last past, for and during and unto the full 
end and term of years from thence 

next ensuing, and fully to be complete and ended.* 
And also that whereas the said E. F. on &c. at 
&c. had demised the said tenements secondly 
Bbove-mentioned with the appurtenances, to the 
said John Doe, to have and to hold the same to 
the said John Doe and his assigns, from the said 

day of then last 

past, for and during and unto the full end and 
term of years from thence next 

ensuing, and fully to be complete and ended : By 
virtue of which said several demises, the said- 
John Doe entered into the said several tenements 
first and secondly above mentioned with the ap- 
purtenances, and became and was thereof pos- 
sessed, for the said several terms so to him thereof 
respectively granted: And the said John Doe 
being so thereof possessed, the said Richard Roe 
afterwards, to wit, on &c. with fiH*ce and arms, 
(&c.) entered into the said several tenements first 
and secondly above mentioned with the appur- 
tenances, whidi the said A. B. and E. F. had re- 
spectively demised to the said John Doe, in man- 
ner and for the several terms aforesaid, which are 
not yet expired, and ejected the said John Doe 
from his said several farms ; and other wrongs ; 
&c. (as in, the preceding precedent with the like 
notice to appear.) 



S47 



348 APPENDIX. 



/ 
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No. 15. 

The like, C^s in last precedent to this mark.*) By virtue 
ousten!^ ^f which said demise, the said John Doe entered 
into the said tenements first above mentioned 
with the appurtenances, and became and was 
thereof possessed, for the said term so to him 
thereof granted : And the said John Doe being 
so thereof possessed, the said Richard Roe after- 
wards, (to wit,) on &c. with force and arms, &c. 
entered into the said tenements first above men- 
tioned with the appurtenances, which the said 
A. B. had demised to the said John Doe, in man- 
ner and for the term aforesaid, which is not yet 
expired, and ejected him tjie said John Doe from 
his said ferm : And also, that whereas the said 
E. F. on &c. at &c. had demised the said tene- 
ments secondly above mentioned, with the appur- 
tenances, to the said John Doe; to have and to 
hold the same to the said John Doe and his assigns, 
from the said day of 

then last past, for and during and unto the full 
end and term of years from thence 

next ensuing, and fully to be complete and ended; 
By virtue of which said last mentioned demise, 
the said John Doe entered into the said tenements 
secondly above mentioned with the appurtenances, 
and became and was thereof possessed for the 
said last mentioned term so to him thereof grafted : 
And the said John Doe being so thereof possessed, 
the said Richard Roe afterwards, to wit, on &c. 
with force and arms, &c. entered into the said 
tenements secondly above mentioned with the 
appurtenances, which the said E. F. had demised 
to the said John Doe, in manner and for the term 
last aforesaid, which is not yet expired, and 
ejected the said John Doe from his said lastmen- 
^ tioned farm, and other wrongs, &c. (as in No. 14> 
with the like notice to appear.) 
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No. 16. 
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In Kiner's Bench, (Common Pleas, or Ex- Affidavit of 

° 1 «i service of 

chequer Pleas.) declaration 

in ejcct- 

(John Doeon the demise of A.B. plaintiff, "neat. 
^and Richard Roe^ ..... defendant. . 

I. K. of gentleman, maketh 

oath, that he this deponent did, on &c. * person- 
ally serve C. D. tenant in possession of the pre- 
mises in the declaration of ejectment hereunto 
annexed mentioned, or (if he be not tenant of the 
whole) some part thereof, with a true copy of the 
said declaration, and of the notice thereunder 
written, hereunto annexed^l and this deponent at 
the same time read oyefthe said notice to the said 
C. D. and explained to him the intent and mean- 
ing of such service, + (or generally thus: and this 
deponent, at the same time, acquainted the said 
C. D. of the intent and meaning of the said de- 
claration and notice.) 

Sworn, &c. I. K. 



No. 17. 



(As in 'last precedent to this mark *) personally The like, 

are 
A 
tenants. 



serve O. D. (&c.) tenants in possession, (&c.) (as in ^^i_ 
the last) with the said declaration, and the notice ^^^^ 
thereunder written, by delivering a true copy of 
the said declaration and notice to each of them the 
said C. D. &c. (and, if the notice was not directed 
to all the tenants, say ^^ except that the said no- 
tice was directed to each of them the said C. D. 
&c. separately; '') and this deponent at the same 
time read over the said notice to each of them the 
said C. D. (&c.) and explained to them re- 
spectively the intent and meaning of such service; 
(or generally, that ^^ this deponent^ at the same 
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time, acquainted each of them the said C. D. &e# 
of the intent and meaning of the said deelaratioir 
and notice.") Sworn, Sec, 

I.K. 



No. 18. 

JJbere'th'e (^8 jn No. 16. to ♦) personally serve C. Dr 

dMiaration tenant in possession of part of the premises in the 

on one te- declaration of ejectment hereunto annexed men- 

Sbe wifSof tioned, with a true copy &c. (as in No. 16 tot): 

another. j^^^ ^^jg deponent further saith, that he did, on 

the same day, also serve G. H. tenant in posses- 
sion of other part (or residue) of the premises in 
the said declaration mentioned, with another true 
copy of the said declaration and notice thereunder 
written, by delivering the same to, and leaving it 
with M. H. the wife of the said 6. H. at the 
dwelling-house of the said G. H. being parcel of 
the premises in the said declaration mentioned, 
and this deponent at the same time read over the 
notice thereunder written to the said M. H. and 
explained to her the intent and meaning of such 
service. (Sworn &c.) 

I. K* 



No. 19. 

The like. In the Kmst*8 Bench (&c.) 

Geo. II. c. C John Doe on the demise of A.B. plaiatiK 

28. where Between s,»^. ,-« ,>., 

the pre- ^and Ricbard Roe, «"--<- defendant 

misesare -v 

ontenantcd. A. B. of lessor of the plaintiff 

in thb case, and I. K. of gentle- 

man, severally make oath and say ; and first, this 
deponent I. K. for himself saith, that he did on 
&c. affix a copy of the declaration in ejectment 
hereto annexed, and the notice thereunder written 
upon the door of the messuage in the said decl»- 
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ration metrtioiied, (or, in case the ejectment is not 
for tbe recovery of a raessua^, ^^ upon 

being a notorious place of lands^ tene- 
ments or hereditaments, comprised in the said de- 
claration in ejectment,") there being no tenant 
then in actual possession thereof. And this de- 
ponent A. B. for himself saith, that before such 
copy of the said declaration in ejectment was so 
fixed as afbrenaidy there was due to him this de- 
ponent, as landlord of such messuage, (or ^Mands, 
tenement or hereditaments,") with the appurte- 
nances^ froni C. D. the teiiant thereof, the sum 
of £. for half a year's rent, upon 

and by Tirtue of a certain indenture of lease, 
bearing date &c. and made between &c. and that 
no sufficient distress was then to be found upon 
the said messnage, (or, ^^ lands, tenements or 
hereditaments,"^ with the appurtenances, coun- 
tervailing the arrears of rent then due to this de- 
ponent; And this deponent further saith, that at 
the time of affixing the copy of the said declara- 
tion in ejectment as aforesaid, he had power to 
re-enter tbe said messuage, (or, ^^ lands, tene- 
ments and hereditaments," with theappurtenanceSi 
by virtue of the said lease, for the non-payment 
of tbe rent so in arrear as aforesaid. 

Sworn (&c.; ^' ^' 



No. 20. 



next after in the 



Ralefsr 



year of &c, iSj'JiK'^ 

Doeon thedemise of A.B.} Unless the tenant ^^^^v^^ 
V, Roe- --------^ in possession of (or, ^'^* 

if the premises are untenanted, ^^ unless some 
person claiming title to,") the premises in ques- 
tion shall appear and plead to issoe, on 

next after let judg^ 
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ment be entered for the plaintiff, against the now 
defendant Roe by default. 
Upon the motion of Mr. 



By the Court. 



No 21. 



for part.' 



Jhe like, Doe on the demise of A. B.> Unless C. D. tenant 
V. Roe ---------J in possession of part 

of the premises in question, shall appear and plead 
to issue, on next after 

let judgment be entered for the plaintiff, against 
the now defendant Roe, by default: But execu- 
tion shall issue for such part of the premises only 
as is in his possession* 
/ Upon the motion of Mr. 



By the Court 



No. 22. 



The like, Doe On the demise of A.B.^ Unless CD. (&c.) 
orSe^n^ iJ. Roe J tenants in posses- 

roante? ^^^^ ^^ P*"^^ ^^ *^® premises in question, and 
and part unless or some other person 

* claiming title to such part of the said premises as 
are untenanted, shall appear and plead to issue, 
on next after let 

judgment be entered for the plaintiff against the 
now defendant Roe, by default : But execution 
shall issue for such part of the premises only as is 
in the possessioki of the said tenants, and such 
other parts as are untenanted. 

By the Court 



No. 23. 

«rud(nn«nt As yet of term, in the 

for the year &c. 

plaintiff by ^ 

nil dicit by Wituess, Edward Liord EUenborough. 

K!%?wHh (to wit,) John Doe, on the demise of 
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A. B. put« ID his place I. K. his attorney, against ^^^^^^ 
Richard Roe, in a plea of trespass and ejectment 
of fiurm. 

■ ■ ■ ■ (to wit) The said Richard Roe 

in person, at the suit of the said John Doe in the 
plea aforesaid. 

(to wit) Richard Roe was at- 
tached to answer John Doe, &c. (copy the de* 
claration to the em/, omitting the notice^ and pro- 
ceed on a new line as follows ;) 
And the said R. R. in his proper person, comes 
and defends the force and injury, when, &c. and 
says nothing in bar or preclusion of the said action 
of the said J. D. whereby the said J. D. remains 
therein undefended against the said R. R. : There- 
fore it is considered, that the said J. D. recover 
against the said R. R. his said term yet to come of 
and in the tenements aforesaid, with the appurte- 
nances; and also his damages sustained by reason of 
the trespass and ejectment aforesaid : — And here- 
upon the said J. D. freely here in court remits to 
the said R. R. all such damages, costs and charges, 
as might or ought to be adjudged to him the said 
J. D. by reason of the trespass and ejectment as 
aforesaid : therefore, let the said R.R. be acquitted 
of those damages, costs and charges, &c. : — ^And 
hereupon the said J. D. prays the writ of the said 
lord the king, to be directed to the sheriff of the 
county aforesaid, to cause him to have possession 
of his said term yet to come of, and in the tene- 
ments aforesaid, with the appurtenances ; and it 
is granted to him, returnable before the said lord 
the king, on — — wheresoever, &c. 



No 24. 



t^mtm^ 



on (or next after) Conecntof 

._ ,1 « aitorDies, 

•m tn o ■ y ^ftr> OCC. for tbe t«- 

2a 
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nant io be 
ndmitted 
to defend, 
&ciaK.B. 



(to wit) Doe on the de- 



N 



J 



It is ordered, 
by the consent 
of the attor* 
nies for both 
parties, that C* 
D. be made de- 
fendant in the 
stead of the 
) now defendant 
Roe, and do 
forthwith ap- 
pear at the 
suit of the 
plaintiff; and 
{if the eject' 
mentbebi/biU) 
file common 



mise of A. B. against Roe, for 

messuages (&c.) in the 
parish of in the 

said county : (or^ if there be seve* 
ral demises J say) ** Doe, on the 
i]emise of A. B. for 
messuages, (&c.) in the parish of 

in the said 
county, and also on the'demise of 
E. F. for other 

messuages (&c). in the parish of 

in the said county, 
against Roe ;" and if the tenant 
-appear for part only^ add^ " be- 
ing part of the premises men- 
tioned in the declaration/' 

bail, and receive a declaration in an action of 
trespass and ejectment, for the premises in ques- 
tion, and forthwith plead thereto not guilty, and 
upon the trial of the issue *, confess lease, entry 
and ouster, and insist upon the title only ; other* 
wise let judgment be entered for the plaintiff 
against the now defendant Roe, by default : And 
if, upon the trial of the said issue, the said C. D. 
shall not confess lease, enti*y and ouster, whereby 
the plaintiff shall not be able further to prosecute 
his writ (or ^< bill") against the said C. D. then no 
costs shall be allowed for not further prosecuting 
the same, but the said C. D. shall pay coats to the 
plaintiff, in that case to be taxed: And it is fur- 
ther ordered, that if upon the trial of the said 
issue a verdict shall be given for the said C. D. 
or it shall happen that th€ plaintiff shall not fur- 
ther prosecute his said writ (or " bill "), for any 
other cause than for notf confessing lease, entry and 
ouster, then the lessor of the plaintiff shall pay to 
the said C. D« costs in that case to be adjudged. 

I. K. attorney for the plaintiff, 
L. M. attorney for the defendant. 
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No. 25, 



In the Common Pleas. Consent 

Rule ia 



— — term in the — year fee* 

the day of 

(to wit) Doe, on the de- ^ It is ordered 

mise of A. B. against Roe, forf by consent of 

messuages, &c. (as in IheC I.K. attorney 

iasi precedent.) / for the plain- 

tiif, and L. M. attorney for C. D. who claims 
title to the tenements in question, that the sdid 
C. D. shall be admitted defendant, and that the 
said C. D. shall immediately appear by his 
said attorney, who shall receive a declaration, 
and plead thereto the general issue, this term; 
and that at the trial to be had thereon, the 
said C. D. shall appear in his proper person, 
or by his counsel or attorney, and confess lease, 
entry and^ouster, for so much of the tenements 
specified in the plaintifTs declaration, as are in the 
possession of the said defendant or his tenant, or 
any person claiming by or under his title ; or that 
in default thereof, judgment shall be thereupon 
entered against the defendant Richard Roe, the 
casual ejector : but proceedings shall be stayed 
against him, until default shall be made in any of 
the premises. And by the like consent, it is fur- 
ther ordered, that if by reason of any such default, 
the plaintiff shall happen to be nonsuited upon 
the trial, the said C. D. shall take no advantage 
thereof, but shall thereupon pay to the plaintiff 
costs, to be taxed by the prothonotaries. And it 
is further ordered, that the lessor of the plaintiflf 
shall be liable to the payment of costs to the said 
C. D. by the court here to be in any manner al- 
lowed or adjudged. 

By the court. 
2 a3 



C.P, 



/ 
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No. 26. 



AfBdavit ill 
fiiuport of 
rnie, to au- 
thorize the 
tenant to 
confess 
ifcaseand 
cntnr only 
In K. B. 



In the Kiflg^s Bench. 
C. D. of -^^ 



maketh oath and saitb^ 
that no actual ouster of the lessor of the plaintiff 
has been committed by this deponent, and that 
(as he this deponent verily believes) this eject- 
ment may involve a question between tenants in 
common, or joint-tenants. 

Sworn, (&c.) C. D. 



Rale in 
K.B. to 
authorize 
the tenant 
to confess 
lease aud 
entry only. 



No. 27. 

Doe, on the demise of A. B.) Upon reading the 
V, Roe ) rule made yester- 
day, and upon hearing Mr. &c. for 

the lessor of the plaintiff, and Mr. &c. 

for the tenant; it is ordered, that the defend- 
ant enter into a rule for confessing lease and 
entry, and also for confessing ouster of the nomi- 
nal plaintiff, in case an actual ouster of the plain- 
tiff's lessor by the defendant shall be proved at 
the trial, but not otherwise. 

By the court. 



No. 28. 



Consent 
Kule therc" 

OD. 






Doe ^ It is ordered, &c. (as in No* 24. io *J 
r. > confess lease and entry, and also ouster 

Roe.3 of the nominal plaintiff, in case an actual 
ouster of the plaintiff's lessor by the defendant 
shall be proved at the trial, but not otherwise, 
and insist upon the title and such actual ouster 
only; otherwise let judgment be entered for 
the plaintiff against the now defendant Roe, by 
default. And if upon the trial of the said issue, 

the said C. D. shall not confess lease 

and entry, and also ouster upon the condition 
aforesaid, whereby &c. (as in No. 24 io f) con- 
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fessing lease and entry, and also ouster subject to 
the conditions aforesaid, then the lessor of the 
plaintiff shall pay to the said C. D. costs in that 
case to be adjudged. 



By the court. 



No. 29. 
he demise of A.B.> 



Doe, on the demise of A.B.> It is ordered, that 5"!£'>" 

V, Roe ^E. F. landlord of admiumg 

the tenant in possession of the premises in ques* todefeod, 
tion in this cause, shall be joined and made de- ^^ 
fendant with the said tenant, if he shall appear : 
And the said E. F. desiring, if the said tenant 
shall not appear, that he may appear by himself, 
and consenting that in such case he will enter into 
the common rule to confess lease, entry, and 
ouster, in such manner as the said tenant ought, 
in case he had appeared; (or if the rule be special, 
to confess lease and entLry only^ say ^^ to confess 
lease and entry only, without ouster, unless an 
actual ouster of the lessor of the plaintiff, by the 
said C. D. or those claiming under him, be proved 
at the trial,") leave is given to the said E. F. pur- 
suant to the late act of Parliament, if the said 
tenant shall not appear, to appear by himself, and 
upon his entering into such Common Rule, to 
become defendant in the stead of the casual 
ejector, and to defend his title to the said premises 
without the said tenant : the plaintiff nevertheless 
is at liberty to sign judgment against the casual 
ejector ; but execution thereon is stayed, until the 
court shall further order. Upon the motion lof 
Mr. 



By the court. 



No. SO. 



CD. ^ term (&C.) Pleaof not 

ats. ' > And the said C. D. «""'y- 

Doe, on the demise of A. B) by L. M. his attor* 
ney, comes and defends the force and inj^ryi 
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mrhen, &c* and says that he is not guilty of the 
supposed trespass and ejectment, (or if sereral 
ousters are laid in the declaration, ^^ of the sup- 
posed trespasses and ejectments/') above laid to 
his charge, in manner and form as the said John 
Doe hath above thereof complained against him ; 
And of this he the said C. D. puts himself upon 
^ the country, &c. 

No. 31. 



Pieaof CD. ^ And the said 

ancient 



ats. \ by — — - — his attor- 

Doe, on demise of A. B.) ney comes and defends 
the force and injury, when &c. and says, that all 
the tenements and premises in the declaration 
aforesaid specified, in which the trespass and 
ejectment are above supposed to have been done, 

are held of * as of his manor of 

" in the county of — 

and which said manor is, and from time whereof 
the memory of man is not to the contrary 
was, of ancient demesne of the crown of the 
king of England, and now of our lord the king; 
and. that the aforesaid tenements and premises are 
and for all the time aforesaid were pleaded and 
pleadable in the court of the sajne manor bj 
patent writ of our lord the king of right close 
only and not elsewhere or otherwise; and this he 
is ready to verify as the court shall think proper ; 
^ Wherefore he prays judgment if the court of our 
said lord the king, now here will take cognizance 
of the said plea &c. 

No. 32. 

Affidavit to C. D. the tenant in possession of the premises 

panypiea in the declaration of ejectment in this cause 

deneioe!^ above mentioned, maketh oath, and saith, that 

the said premises ia the said declaration in 
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this cause above mentioned^ with the appurte- 

nance, are held of as of his 

manor of in the county of 



_ and which said manor is holden in 

tincient demesne : And this deponent further 
saitb, that there is a court of ancient demesne 

held within the said manor of and 

that there are suitors in the same court, in which 
said court and before which suitors the said A. B. 
the lessor of the plaintiff abote named might have 
proceeded in the said ejectment ; and this depo- 
nent further saith, that to the best of this depo- 
nent's knowledge and belief, the said A. B. the 
said lessor of the plaintiff is seized in his demesne 
as of fee of and in the said premises with the ap- 
purtenances in the said declaration of ejectment 
mentioned. C. I>« 

Sworn &c. 



No. 33. 

Afterwards, that is to say, on &c. at &c. be- Postca for 
fore, (&c.) comes the within-named John Doe, ^H^^ 
by his attorney within mentioned, and the within- J"iJf^i^g* 
named C. D. although solemnly required, comes lease, entry 
not, but makes default ; therefore, let the jurors of 
the jury whereof mention is within made, be 
taken against him by his default; and the jurors 
of that jury being summoned also to come, and to 
speak the truth of the matters within contained, 
being chosen, tried and sworn, the said C. D. al- 
though solemnly called to appear by himself or 
his counsel or attorney, to confess lease, entry 
and ouster, doth not come, by himself or his 
counsel or attorney, nor doth he confess lease, 
entry and ouster, but therein makes default; 
wherefore the said John Doe doth not further 
prosecilte his writ (or bill) against the said C. D. 

Therefore, (&c.) 



360 



APPENDIX. 



No. 34. 



Judcment 
for {be 
plaintiff, as 
to part of 
the pre- 
mises, aad 
for the de- 
fendant, 
on a noUe 
protequi, 
as to the 
residue. 



C To the end of the issue^ and then as follows :) 
At which day, before our lord the king at West- 
minster comes (or in the Common Pleas or Ex* 
chequer " At which day comes here,") the parties 
aforesaid, by their attomies aforesaid ; and here- 
upon the said C. D. as to parcel of 

the tenements in the said declaration mentioned, 
relinquishing his said plea by him above pleaded, 
says that he cannot deny the action of the said 
John Doe, nor but that he the said C. D. is guilty 
of the trespass and ejectment above laid to his 
charge, in manner and form as the said John Doe 
hath above thereof complained against him: And 
upon this the said John Doe says, that he will not 
further prosecute his suit against the said C. D« 
for the trespass and ejectment in the residue of 
the tenements aforesaid ; and he prays judgment, 
and his term yet to come of and in the said 



with the appurtenances, parcel, &c. to- 
gether with his damages, costs and charges by him 
in this behalf sustained : Therefore it is consi- 
dered, that the said John Doe do recover against 
the said C. D. his said term yet to come of and in 
the said with the appur- 



tenances, parcel, (&c) and also £ ■ • 

for his said damages, costs and charges, by the 
court of the said lord the king now here adjudged 
to the said John Doe, and with his assent, and 
also with the assent of the said C. D. : And let 
the said C. D. be acquitted of the said trespass 
and ejectment in the residue of the tenements 
aforesaid, and go thereof without day, (&c.): And 
the said John Doe prays the writ of our said lord 
the king, to be directed to the sheriff of 



aforesaid, to cause him to have possession 

of his said term yet to come of and in the said 
^— — — ' with the appurtenances, parcel (&c.) 
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and it is granted to him, returnable before our 

«aid lord the.king on wheresoever, (&c.) 

for in the Common Pleas or Exchequer^ " return- 
able here on &c.") 



No. 35. 



Doe, on the demise of A. B.^ Upon reading a rule Rule for 

r. Roe S made in this cause ^^^CL 

on and E. P. therein casual dec- 

tor, where 

named, having made himself defendant in the the land- 
stead of the casual ejector, pursuant to the said been made 
rule, and the postea in the said cause being pro- ^^^m' 
dueed and read, and a rule made in the same ^^ ^«^n*i« 
cause this day ; it is ordered, that the said E. F. 
upon notice of this rule to be given to his attor- 
ney, (&c.) shew cause, why the plaintiff should 
not have leave to sue out execution, upon the 
judgment signed against the casual ejector pur- 
suant to the first mentioned rule. Upon the mo- 
tion of Mr. 

Bj the court. 



No. 36. 

George the Third, (&c.) To the sheriff of— ^**^ 
- greeting : Whereas John Doe lately in nontm. 



our court before us at Westminster, by our writ, 
(or if hy bill^ say^ " by bill without our writ,") 
and by the judgment of the same court recovered 
against C. D. (or if the judgment be by default 
^^ against Richard Roe ") his term then and yet to 

come of and in dwelling-houses, &c. 

(as in the declaration in qjectment) with the ap- 
purtenances, situate &c. which A. B. on &c. had 
demised to the said J. D. to hold the same to the 
said J. D. and his assigns, from &;c. for and during 

and unto the full end and term of- — years 

from thence next ensuing, and fully to be com- 
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plete and ended, * bjr virtue of whieh said demiae, 
the said J« D. entered into the said tenements 
with the appurtenances, and was possessed there- 
of, until the said C. D. afterwards (to wit,) on 
&c. with force and arms, (&cO entered into the 
said tenements with the appurtenances, which the 
said A. B, had demised to the said J. D. in 
manner, and for the term aforesaid, which was not 
then, nor is yet expired, and ejected the said J. D. 
from his said farm ^ ; whereof the said C. D. 
is convicted, as appears to us of record ; there- 
fore we command you, that without delay yon 
cause the said J. D. to have the possession of his 
said term yet to come of and in the tenements 
aforesaid, with the appurtenances : and in what 
manner you shall have executed this our writ, 
make appear to us, on wheresoever we shall 

then be in England, (or by bill, " to us at West- 
minster, on next after ,*'f ) and have 
there (or by bill, ^^ have there then,") this writ. 
Witness, Edward Lord Ellenborough, (&c.) 



No. 37. 

TJ«'i'ke,on (As in preceding precedent to*) ; and also his 
mise. term, then, and yet to come, of and in 

other dwelling-houses, (&c.) with the "Appurte- 
nances, which E.F. on, &c. had demised to the said 
J. D., to hold the same to the said J. D. and his 
assigns, from, &c. for, and during, and unto, the 
full end and term of years from thence 

next ensuing, and fully to be complete and ended ; 
by virtue of which said several demises, the said 
J. D. entered into the said several tenements 
with the appurtenances, and was possessed there- 
of, until the said C. D. afterwards, to wit, on, 
&c. with force, and arms, &c. entered into the 
said several tenements with the appurtenances^ 
which the said A. B. and E. F. had respectively 
demised to the said John Doe, in manner, and for 
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the several terms aforesaid, which were not then, 
nor are yet expired, and ejected the said J. D. 
from his said several farms ; whereof the said C. D. 
is convicted, (adding^ in K. JB* ^^ as appears to 
us of record :") therefore we command you, that 
without delay, you cause the said J. D. to have 
the possession of his said several terms yet to 
come o<^ and in, the said several tenements with 
the appurtenances : and in what manner, &c. (as 
in preceding precedent to the end,) 

No. 38. 

(As in No. 36, to f .) We also command you, The nke, 
that of the goods and chattels of the said C. D. ^^^^^ 
in your bailiwick, you cause to be made £. c<»<>* ^y. 

which the said J. D. lately in our said Court be- K..%. 
fore us, at Westminster, aforesaid, recovered 
against the said C. D. for his damages, which he 
had sustained, as well on occasion of the trespass 
and ejectment aforesaid, as for his costs and 
charges by him, about his suit, in that behalf ex- 
pended ; whereof the said C. D. is convicted, as 
appears to us of record : and have you the monies 
before us, on the return day aforesaid, whereso- 
ever, (&c.) to be rendered to the said John Doe, 
for his damages aforesaid, and have there this 
writ« Witness Edward Lord Ellenborough. 

No. 39. 

(As in No. 36. to t) we a^so command you, The lik^ 
that you take the said C. D. if he shall be found ad satisfa- 
in your bailiwick, and him safely keep, so that for"c(»to, 
you may have his body before us, on the return ^/k-*S"** 
day aforesaid, wheresoever, (&c.} to satisfy the 
said J. D. £. which in our said Court be- 

fore us, at Westminster aforesaid, were adjudged 
to the said J. D., for his damages, which, &c. (as 
in preceding precedent to the end.) ^ 
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No. 40. 

The like (^PY ^^® ^^^^ precedent to the end, omitting 

mnd also for the words " and have there this writ," and then 
error, on an 88 follo W8 :) and also £. which in our Court of 
fn the^^^ Parliament were adjudged to the said J. D., ac« 
Lordf. *^ cording to the form of the statute in such case made 
and provided, for his damages, costs and charges, 
which he had sustained and expended, by reason 
of the delay of execution of the judgment afore- 
said, on pretext of prosecuting our writ of error, 
brought thereupon by the said C. D. against the 
said J. D., in the same Court of Parliament, the 
said judgment being there in ail things affirmed: 
whereof the said C. D. is also convicted, as by 
the inspection of the record and proceedings 
thereof, remitted from our said Court of Parlia- 
ment into our said Court before us, likewise ap« 
pear to us of record; and have there this writ. 

Witness, X&c.) 



No. 41. 

Writ of re- (As in No. 36. to ^^ whereof the said C. D. is 
convicted,'^ &c. and then as follows :) and whereas 

we afterwards, to wit, in term aforesjaJd, by 

our writ, commanded you, that without delay you 
should cause the said J. D. to have possession of 
his said term, then to come of, and in the tene- 
ments aforesaid, with the appurtenances; and 
that you should make known to us on a day 
now past, in what manner you should have ex- 
ecuted that our writ: and because since the is- 
suing of our said writ, it hath appeared to us, 
thatihe said judgment, obtained by the said J. D. 
in manper aforesaid, was irregularly obtained, and 
that our said writ thereupon issued improvidentlj 
and unjustly; therefore we command you, that if 
possession of the tenements aforesaid, with the 
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appurtenances, bath bj virtue of our said writ, 
been given or delivered to the said J. D. then 
that without delay you cause restitution of the 
said tenements with the appurtenances, to be 
made to the said 6. H. or his assigns, at whose 
instance the judgment aforesaid hath been set 
aside by our said Court, he the said O. H. being 
landlord and owner of the tenements aforesaid, 
with the appurtenances; and that whatever has 
been done by virtue of our said writ, you deem 
altogether void, and of no effect, as you will 
answer the contrary at your peril ; and in what 
manner &c. (as in No. 34. to the end.) 



No. 42. 

k 

As in No. 36. to this mark 0^, and then as fol- Scire fatitu 

' , for the 

lows :) and also £. for the damages which the plaintiff. 

said John Doe had sustained, as well on occasion 
of the trespass and ejectment aforesaid, *ds for his 
costs and charges by him, about his suit in that 
behalf expended ; whereof the said C. D. is con- 
victed, as appears to us of record : And now, on 
the behalf of the said J. D. in our said Court be- 
fore us, we have been informed, that although 
judgment be thereupon given, yet execution of 
that judgment still remains to be made to him; 
wherefore the. said J. D. l)|ath humbly besought ^ 

us to provide him a proper remedy in this behalf: 
and we being willing that what is just in this be- 
half should be done, command you, that by honest 
and lawful men of your bailiwick, you make 
known to the said C. D. (if against the casual 

ejector '^ to the said Richard Roe, and also to 

and the tenants in possession of the premises 

aforesaid,'*) that he (or they) be before us, on 

wheresoever, (&c.) to shew if he has or knows of 
any thing to say for himself, or (if they have or 
know, or if either of them hath or knoweth, of 
any thing to say for themselves or himself,) why 
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the said J. D. ought not to have the possession of 
his said term yet to come of, and in the tenements 
aforesaid, and also execution of the damages, costs 
and charges, aforesaid, according to the force, 
form, and effect of the said recovery, if it shall 
seem expedient for him so to do, and further to 
do and receive what our said court before us shall 
consider of him (or them) in this behalf: And 
have there the names of those by whom you shall 
so make known to him (or them) and this writ. 
Witness, Edward Lord Ellenborough, (&cO 



No. 43. 

Rale for Doe on the demise of A. B.^ Upon reading the 

yS- ^J. Roe \ affidavit of L. M. 

">kM»ii a (&c.) it is ordered, that the lessor of the plaintiff, 
be appoint- upou uotico, (&c.) shew cause, why further pro- 
fnfantie»s- ceedings in this action should not be stayed, until 
a sufficient guardian be appointed for the lessor 
of the plaintiff, who will undertake to pay to the 
defendant such costs as may happen to be ad- 
judged to him; and that in the mean time 
further proceedings be stayed. Upon the motion 
of Mr. 

By the court. 



or to an' 
swer costs. 



No. 44. 

Theiike, Doe, ou the demise of A. B.> Upou reading the 

bi^Rfvenfo^r ^- 1^^® > affidavit of L. M. 

^^t*- and another, it is ordered, that the lessor of the 

plaintiff, upon notice, (&c.) shew cause, why fur- 
ther proceedings in this action should not be 
stayed, until * sufficient security be given to an- 
swer the defendant his costs, in case the plaintiff 
be nonsuited, or a verdict shall be given for the 
said defendant; and that in the mean time further 
proceedings be stayed. Upon &c. 



APPENDIX. 



367 



No, 45. 



(As in No. 44, to *) the costs taxed id a former j^e like, 
action brought in the court of King's Bench, jJJ,t^',h; 



on the demise of the lessor of the plaintiff, for the costear© 
same premises, are paid; and in the mean time and former ac- 
until this court shall otherwise order, that all 



further proceedings be stayed. Upon &c. 



No. 46. 

UponreadingtheaffidavitofG.H. it is ordered, The like, 
that the lessor of the plaintiff upon notice (&c.) of mortfpuEe 
shall shew cause, (&c.) why, upon the defendant's "°"^^' 
bringing into this court the principal money and 
interest due to the lessor of the plaintiff upon his 
mortgage, and also such costs as have been ex- 
pended in any suit or suits at law or equity upon 
such mortgage, his costs in this cause to be ascer- 
tained, computed and taxed by one of the pro- 
thonotaries, the money so brought into this court 
should not be deemed and taken to be in full sa- 
tis&ction and discharge of such mortgage ; and 
upon payment thereof to the lessor of the plaintiff, 
why all proceedings in this\iction should not be 
stayed; and why the mortgaged premises, and 
the lessor of the plaintiff's estate and interest 
therein, should not be assigned and conveyed, at 
the cost and charges of the defendants, to such 
person as they shall appoint ; and why all deeds, 
evidences and writings, in the custody of the 
lessor of the plaintiff, relating to the title of such 
mortgaged premises, should not be delivered up 
to the defendants, or to such person or persons as 
they shall for that purpose nominate and appoint. 

By the court. 



in 



K.B. 
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No. 47- 

The like, Doc, on the demise of A. B.> Upon reading the 
of niDt,&c. V. Roe .........3 affidavit of the de- 
fendant, it is ordered, upon the said defendants 
forthwith bringing into court the whole rent due 
and in arrear, and such sum to answer the costs 
as (he master shall direct, that further proceed- 
ings in this cause be stayed. And it is referred to 
the master to compute the said arrears of rent, and 
to tax the said costs ; and upon the said defend- 
ant's paying the said lessor of the plaintiff what 
the said master shall find due and allow for the 
said rent and costs, that all further proceedings 
therein as to the non-payment of the said rent^ be 
stayed. But it is further ordered, if the said 
lessor of the plaintiff has any other title to the 
premises in question, than for the non-pa jment 
of the said rent, he is at liberty to proceed. Upon 

the motion of Mr. — — 

By the court. 
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action may proceed for^ though term expire 


. 201 


lessor die 


. 283 


are nominal only 


. 283 


formerly comprehended real injury sustained 


. 327 


in action for mesne profits 


. 337 


DEATH, 




of lessor, no abatement of suit . 


. 201 


q. if scire facias necessary after 


. 307 


security given for costs upon 


. 315 


costs not payable to defendant upon 


. 297 


of defendant, not cause of error when 


. 294 


suggestion of, how entered . 


. 294 


q. \f scire facias necessary upon 


• 307 


of plaintiff, no abatement of suit 


. 177 


to assign for error, is a contempt 


. 177 


of person, how proved 


250, &c. 


DECLARATION, 




how framed in ancient practice 


. 174 


modern practice 


. 15 


action for mesne profits , 


. 331 


how entitled 


. 181 


may be by bill, or by original 


• 181 


service of, suit commenced by 


• 180 

* 


resembles service of writ 


. 206 
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DECLARATION, 

serFke of, vust te facf one esBi»%a«4aj 

BliMilfl be on paitj actuatly in ponosioo 
how made in comnM^n cases, 

vpea tenants in poesessioo 
wife of tenant • 
eliild or senrant of tenant 
wben tenant absconds 
in ejectment for a cbapel 

poorhoQse 
when some of the honses are un* 

tenanted 
upon one tenant in possession, good against all 
wife of one tenant not good against all 
not good, npon person baring kejs 

receiver nnder coart ofChan- 

cerj 
irr^^ttlar, when made good 
court will not antedate 
tenant mnst give notice of, when 
may be good for part, and bad for fart 
in action for mesne profits 
amendment x>f, 

tf mftfe, may be befoie nfpearance 
may be in demise, term, Sic* 
names of parties 
desorapCion etf premises 
not permitted to real injury nf defendant 
DECLARATIONS of persons deceased, when eTidence 
DEED, demise by, deed need not be ^proved 

now ttunecesaary 
DEFENDANT, 

who may be admitted 

death of, no abatement of suit whes 

cause of error, wben 
evidence in ejectment, on thefiact of 
in action for inesne profits, who should be • 
when entitled to make the fiiret address io the jury 
DEMISE, in declaration, 

must be consistent with iessor's title ; 
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DEMISE, 

declaration may be entitled prior to 

on a joint, lessors mast hare joint interest • 

who may make a joint or sereral 

vlien soTeral distinct necessary 

nnder a, of wbole, nndiTided moiety may be recovered 

mnst be after lessor's title accrues 

should be soon after lessor's title accmea, and why 

sot necessary to state premises to be in a parish in 

if parish is stated in, nmst be proved as laid • 

premises, how described in, when more than one parish 

need not state exact qnantities to be reoorered 

time of laying, by heir 

posHinmons sen 
surrenderee of copyholdB 
assignees of bankrupt 

insolrent debtor • 
when ^me lefled 
against tenants at will 



181 
18i 
18.^ 
184 
184 
185 
185 
191 
19^ 
193 
194 
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186 
186 
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when commencement of tenancy vnknown 188 



'how to be laid, by corporations 

OTerseers of a parish 
in ejectment for tithes 
by nuKlers of collies, &c. 
iiffisnts 
period of, caution respecting 
is transitory 

may be amended after its expiration 
intendment is in farour of, after Terdict 
DESCENTS CAST, 

definition of ... 

happen when . . 

doctrine of, not applicable to ejectments, and -why 

summary of 
what persons are not aiTected by 
right of entry, why tolled by 

when tolled by . 
need not be pleaded in ejectment 
DESCRIPTION 

of premises, what certainty reqoiied in 
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43 

62 
111 

67 
230 



DESCRIPTION, 

of parish of (lenrised premises^ material 
DEVISEES, 

not affected ^bj descents cast 
of copyholds, cannot devise before admittance 
refusal to pay rent \.q^ when no disclaimer of tenancy 
may maintain ejectment 

defend ejectment • • 

eridence by, of freeholds . . • ^^^'^ &c. 

copyholds . . . 264 

terms for years . . .266 

cannot bring ejectment for rent due to them as executors 154 

DEVISE, 

to trustees, legal estate vested . in them by, when 

of a term, no breach of covenant not to as.sign 

to witnes9es io a will, when void 

of freehold interest, how to be made 
DISCLAIMER of Tenancy . . . 

DISCONTINUANCE, 

definition of • • • 

happens in what cases 

different modes of .making 

when caused by levying a fine 

law respecting, bow altered by 32 Hen. VIII. c. 28. 

11 Hen. VII. c. 20. 

cannot be effected by a corporation 
DISSEISIN at Election 

DISSEISOR, 

within Stat. 32 Hen. VIII. c. 33. 

donee or feoffee of, not within stat. 32 Hen. VIII. c. 33 43 
DISTRESS for rent, 

when waver of notice to quit . . •ISS, 13^. 157 

DOUBLE RENT, action for . . . 138 

DOUBLE VALUE, action for . . . 117.138 

DOWER, ejectment will not lie for, before assignment . 63 

E. 



73, &c. 
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261 
257 
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35 
35 
36 
36, &c. 
38 
39 
41 
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ECCLESIASTICAL PERSONS, 
not within stat. 21 Jac. I. c. 16. 
demise by, how laid 
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EJECTIONE FIRMiE, writ of 
EJECTMENT, 

definitioD of ... 

formerly only action of trespass 
when term first recovered in 
how and when titles first tried in 
confined to possessory titles, and why 
will lie, for what things 
of bringing a second 
EJECTOR, casual.— rwfe Casual Ejector 
ELEGIT, Tenant by, 

may maintain ejectment 
evidence in ejectment by 
ENTRIES, 

on court rolls, when evidence 
in a bible, when evidence 
in 'parsons* books, when evidence 
ENTRY, ACTUAL, 

formerly always made, and why 
is still necessary, 

when fine with proclamations levied, and why 
^ when ancient practice is used 

is not necessary, 

if party levying fine has not a freehold interest 
when fine at common law levied 
when all the proclamations not completed 
when fine is once avoided 
when fine is accepted 
in ejectment on the forfeiture of a lease 
on fine by joint tenant, &c. without previous ouster 
to ajfoid statute of limitations, but prudent 
before fine levied, will not avoid subsequent fine 
party making must have right to enter 
time of making to avoid a fine • 

by whom to be made 
how to be made 

ejectment must be brought within a year after 
consent rule no substitute for . . 
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93 
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91 
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3«2 ^ INDEX. 

ENTRY, 

right of, must be in lessor 

proTed at the trial, and how 
how taken away ' 

is not derisable • • 

must accrue before daj of demise 
of judgment — Vide Judgment. ' 
of plaintiff, how stated in declaration 
confessed by consent rule 
when pleadable puU dartim oomtmuanee^ 
of one joint tenant, &c. entry of all 
lease for life cannot be avoided without 

years cannot be avoided without, when 
of non-suit for not confessing lease, ftc« 
may be made pending error, when 
upon demised lands j substantial time of 
when and how proved in action for mesne profits 
ERROR, 

judgment quod defendens sit quietus is 
death of defendant, is not 

want of suggestion of, is 
role not to commit waste pending • 

bail in • . • 

action for mesne profits will lie pending 
elegit for mesne profits may be sued oat after 
error; writ of, 

will not lie, before verdict 

against casual ejector 

except in ancient practice 
if defendant do not confess 
how brought by landlord 
no stay of execution, until bail put in 
ESCHEAT, Lord by, 

not within Si Hen. VIII. c. 34 
may defend ejectment, quwre 
ESSOIGN-DAY, 

declaration must be served before . • 904 

in King's Bench received by tenant before 200, &c. 

ESTATE.TAIL, how discontinued . . 35 
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EVIDENCE, 

OB the jmrt of Ike leuor^ 1 

general poiots of • | 

by heirsi at common laW • 

to copylwld laikb 
OMtonaiy 
devisees, of fredioMft • 

copjbeUs 
terms for yeers 
personal representathes 
joint tenants, &c. against companiotts 
landlords against tenants 

on the termination of leases 
notices to qnit 
the forfeiture of leases 
assignees of the rerertion 
lords of manors 
surrenderees of copyholds 
lessees of copyholders 
' mortgagees • • 

tenants by elegit • 

conusees of statutes merchant or staple 
by rectors or vicars 
guardlana 

assignees of bankrupts 
on the part of the defendant 
ID actions for mesne profits, 
when profits antecedent to demise are to ^e recovered 3M 
subsequent to demise • 335, 336 

EXECUTION, 

sheri^, may demand indemnity before . 303 

power of, to enforce « • 303 

staid by consent rule, when • • ^3% 

is made at lessor's peril . • *3, 302 

how to be taken out, 

on judgment for want of an appearance 2^ 

after verdict against landlord . • 301 

when some defendants die » • 296 

-when a sole defendant dies • • 307 
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• 254 
256, kc. 

. 264 

• 266 
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. 270 

. 272 

. 273 

. 277 
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. 267 

. 279 

. 267 

. 267 

. 268 

. 270 
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EXECUTION, 

when defendant marries before execution 
cannot be taken out pending error 
not staid by writ of error till bail put in ^ 
set aside if lessor's right cease before writ Issued 
landlord must shew error brought as canse against 
must only be for premises recorered 

or courts will interfere 
sometimes confined by rule to premises recorered 
how to be made by sheriflf 
instances of insufficient 
attachment granted for disturbing 
when second granted 
when scire facias necessary before 
executed, when judgments set aside after 

cannot apply under 4 Geo. II. c. S8. after 

7 Geo. II. c. 20. after 
for mesne profits, staid until error determined 
of will, under statute of frauds 
EXECUTION, writ of 
its nature 
how drawn up • 

lessor may enter peaceably without • 
EXECUTOR— FiVfe Personal Representative. 
EXTINGUISHMENT of estate 
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. 328 
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FEME COVERT, 

cannot constitute an attorney 

devise to trustees, to suffer to receive rents 

receipt of rent by, after separation from baron 

service of declaration upon 

may defend ejectment against baron, when 

liable to costs, if baron co-defendant die 

judgment against, not evidence against baron 

statute of limitations runs not against 

baron cannot discontinue lands of 
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FKME COVERT, 
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not affected by descents cast • 




. 42 


FEOFFMENT, by tenant for yean 




. 87 


FIERI FACIA8, writ of, 






when lessor entitled to for costs 




207, &c. 


when sued eat by defendant for costs 




. 208 


FINE, 






when entry necessary to aToid 




83, &c. 


when not 




85. 88 


when avoided by entry 




. 86 


when dbcontinuance worked by 




36. 86 


by joint tenant, 8cc, no ouster of companion 


. 54 


tenant for life accepting, is a forfeiture 




. OO 


and non-claim, need not be pleaded 


• 


. 241 


mesne profits before avoidance of, how recovered 


. 335 


FISHERY 


• 


. 20 


FORFEITURE, 






by copyholder. — Fide Copyholds. 






of lease. — Vide Covenant. 






FREE BENCH 


• 


63 


FURZE and HEATH 


• 


. 28 



G. 



GAVELKIND . • . .54 

GLEBE, 

parson cannot bring ejectment for, after sequestration 73 

evidence in ejectment fo^ • . • 260 

GORSE and FURZE . . . .28 

GUARDIANS, 

in socage or testamentary, may bring ejectment • 64 

make actual entry for ward 01 
evidence in ejectments by . 270 
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HABEAS CORPUS, ejectments removed from inferior 

courts by .... 177 

HABERE FAQAS POSSESSIONEM, writ of, 

nature of . • • « 301 

2c 
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HABERE FACIAS POSSESSIONEM, writ of, 

how drawn up . • • 

return of, should be made 

when eTideuce in action for mesne profits 
Vide Execution. 
HABERE FAaAS SEISINAM, writ of 
HAY-GRASS 
HEARSAY, when eTidence 
HEIRS, 

time allowed for entry of, by 21 Jac. !• c. 16. 

demise by, when to be laid 

staying proceedings by, under 7 Greo» II. c. m! 

may defend ejectment 

are competent witnesses in ejectmeat 

may examine all the witnesses to a will 

eTidence by, at common law 

to copyholds • 

customary 
HERALD'S BOORS, eridence of pedigree 
HERBAGE 
HEREDITAMENTS, corporeal, recoverable 

ment • • • 

HIGH.WAY 
HOP-YARD 
HOUSE.— r»db Messuage. 
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IMPARLANCE, new declaration formerly delivered after 198 (o) 
IMPOSSIBLE YEAR, 

rejected in notice to quit . , .120 

ouster in declaration . .196 
INFANT, 

may maintain*ejectment . . .64 

when bound by his attorney's acts • . 107 

must give notice to quit . . .112 

security for costs, when • 191. 314 

liable for costs, when . . , 300 

demise by, how laid • « » 191 



INDEX. 387 

INFERIOR COURTS, Page 

ancieat practice necessary in, and why • • 173 

ejectments, how remored from • • • 177 

when jurisdiction of not pleadable ' • .177 

how to proceed in . • • . 176 

INJUNCTION against bringing ejectments, when granted 312 

INTRUDBR, not within 32 Hen. VIIL c. 33. . 43 

IRELAND, 

premises described by terms osed in • •24 

security for costs on demise by resident in .315 

ISSUE, 

must agree with declaration • ... 244 

how made up • • • • 244 

rariance between and record, how to proceed when • 285 

general, commonly left with consent-rule 236. 240 

in action for mesne profits • • 332 

J. 
JOINT-TENANTS, 

may maintain ejectment against co-tenants, when 
when affected by 21 Jac. I. c. 16. 
demise by, how laid ; • 

entry of one is entry of all . • 

possession of one is possession of all 
what acts of are ousters of companionB 
fine by one no oaster of others % 

must all join in notice to quit 
notice to quit to one will bind all, when • 
service of declaration upon one, good against all 
special consent- rule, when granted to 
evidence in ejectments by 

may bring action against co-tenants for mesne profits 
JUDGMENT, in ejectment, 
is not final 

possession only is recovered by 
must be entered according to the verdict . • 
intendment after, in favour of claimant 
how entered, relictd verificaii^ne 

when defendant will not confess 
whole premises are recovered 

2q 2 



53 


, 81 




52 




183 




91 


52 
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289. 


311 


289. 


311 
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290 


290; 
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284 
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JUDGMENT, in ejectment, 

bow entered, when part of whole premises are 

some parcels only 
sole defendant dies 
some of seyeral die 
against^m^, when baron dies 
is not evidence in a second ejectment 
when eiidence in action for mesne profits 
when entered for want of plea 
formerly entered quod dejbndens cqnaiur 
casual ejector cannot confess 
proceedings to, in ancient practice 
mesne profits recoyerable after, in all cases 
arrest of, motion for 
against casual ejector. — Fide Casual Ejector 
JURISDICTION, 

may be pleaded to in ejectment 
of inferior court, cannot be pleaded when 
rule to plead to, when granted 

how drawn up 
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. 293 (e) 
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177 

242 
242 



RING, 

may maintain ejectment sembie • . 71 

how under 8 Hen. VI. c. 16. and 18 Hen. VT. c.6. 72 

is not within 21 Jac* I. c. 16. • • .46 

when concluded by 9 Geo. III. c. 16. • 46 (q) 

KITCHEN . • • . ,26 

KNEAVE of LAND . . . .24 



L. 



LADY-DAT, notice to quit at generally, how construed 
LAND, 

how to be described in demise 

piece of, ejectment will lie for, when 

general occupation of, what is 
LANDLORD, 

jut disponendi in • « • 
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27 
27 
97 

142 



INDEX. 389 

LANDLORD, Page 

by common law cannot be sole defendant^ quare 995. 3^7 

who may defend as, under 11 Geo. IL c. 19. 226, 8cc. 

may defend in tenant's name • . .331 

how to appear as . • • • 236 . 
how to proceed if improper person admitted to defend as 230 

when defendant, Judgment how signed . 232; 238 

error, how brought by • • . 308 
eTidence id ejectments by 

on termination of lease* • 272 

■ 

notice to quit • 273 

forfeiture of lease • 277 

LATITAT . . . . .221 

LAY IMPROPRIATORS, eyidence by, for tithes . 269 

LEASE, 

by cestui que trust, no bar to trustee . • 79 

possession under treaty for, will not create* a tenancy 109 
when tenancy created under a Yoid • »^ 101 

when entry necessary, upon a forfeiture, to aToid. » 170 
cannot exist without a r^Tersioa .. .159 

who may make a joint ^ . .183 

determinable generally at third or siith years, how con- 
strued ..... 122 
assignment of, when presumed • • 279 

forfeiture of— Fide CoTenant. 

agreement for, what words will create ; 102, &c. 

eTidence by landlord in ejectment, on expiration of 272 

forfeiture of 277 

in ancient practice, actually executed • 11. 174 

in modern practice, feigned only . .15 

confessed by defendant • 232 

LIMITATIONS, statute of . . .45 

who not within . • • 46. 60 

quierey if lord of manor bound by, upon forfeiture by & 

copyholder . • .. .60 

when joint-tenant, &c. affected by • . 52 

extension of time in second section how construed 46. 55, &c. 
does not operate between trustee and cestui que trust 50 

against lord of manor, when • 51 

entry not ni^cessary to avoid • • .93 
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INDEX. 



LIMITATIONS, statute of Page 

operation of, will bar ejectment • 45. 70 

barred by pajment of interest on mortgage 50 

need not be pleaded in ejectmeot .. • 241 

must be pleaded in action for mesne profits • ZVt 

LIQUORICE, demise of lands producing . . 122 

LODGINGS, notice to quit, how regulated . . 124 

LUNATIC, 

may maintain ejectment • • .81 

committee of, cannot . . .81 

serrice of declaration upon • .212 

Stat. 21^ Jac. I. c. 16, does not run against • 45 



M. 



MADDER, demise of lands producing . .122 
MAINTENANCE . • . 11. 174 (d) 

MANOR, ejectment will lie for a . .28 
MANOR, Lord of a 

may maiutain ejectment on a forfeiture, when • 59 

eTidence by, on a forfeiture • . . 279 

on a seizure, pro defectu tenentii • 280 

in ejectment for mines • .281 

qwBrej if 21 Jac. I. c. 16. runs against a • 60 

quwre^ if entitled to defend ejectment • • 230 

MARRIAGE, how prored . • .251 

MESNE PROFITS, action for, 

when inrented • • : • 327 

nature and uses of . . • 327 
may be waired 

for assumpsit for use and occupation, when 328 

for debt on 4 Geo. II. c. 28. . 328 

11 Geo. II. c. 19. quofre 328 (if) 

may be brought pending error • • 329 

is bailable at discretion • • 329 

must be brought, by whom • . • 329 

against whom • . 330 

declaration in, how framed • • .331 

pleas in, what are good . # • 332 

money cannot be paid into covrt in • • 333 
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MESNE PROFITS, action for, 
evidence in, 

when profits antecedent to demise are recorered 833, 384 
subsequent to demise • 385, 336 

damages in, 

hare reference to time of defendant's occupation 331 

not confined to rent of premises 

may include costs of ejectmoit • 

profits before fine aroided, not recoTerable as 

costs in, 

second ejectmeni staid till paid 
judge must certify, if under 40*. 
when unnecessary after error 
MESSUAGE, 

ejectment will li« for 

part of 
notice to qint, how r^ulated 
renf must be demanded at, when 
MICHAELMAS, 

notice to quit at generally, how construed 
holding generally from, how construed 

MILLS 

MINES . • . • 

MOIETY, undiTided, 

cannot be a disseisin of 

recoTerable on demise of whole . 
MOOR and MARSH 
MORTGAGEES, 

may maintain ejectment, when 

when required to gire a notice to quit 

how protected by 4 Geo. II. c. 28. 

may defend as landlords 

proceedings by, when staid under 7 Geo. 11. c. 20. 321, &c. 

evidence in ejectments by • • • ^^® 

assignee of — Fide Assignee. 
MORTGAGOR, 

net tenant to mortgagee • • .99 

competent wi^ss for mortgaged lands • 249 

tenant of, need not give notice of ejectment by mortgagee 226 
qumrcy if liable for mesne profits • .381 

when tenant to mor^agee • • ^^ 



. 337 

. 337 

. 835 

. 319 

. 338 

. 339 

. 25 

. 26 

. 124 

. 144 

. 120 

. 129 

. 26 

29. 281 

. 52 

. 184 

. 28 

. 58 
99, &c. 

. 150 

. 230 



S93 



INDEX. 



MOUNTAIN . . . 

NON-SUIT, 

for not confessing lease, kc, 

how to proceed on • • 

error cannot be brought after 
costs, how recorerable on » » 

' when not recorerable on 
lessor liable to before signing of consent mle 
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NOTICE TO APPEAR, 

to whom to be addressed i 

by Whom to be subscribed 

time of appearance of tenant, how regulated by 

may be amended 

how framed in ancient practice . 

qutBre^ if necessary in inferior courts 
NOTICE OF TRIAL, 

same as in other actions . • 

proceedings staid after 
NOTICE TO QUIT, 

origin and history of 

must be given, 

in common tenancies, from year to year 
under implied tenancies from year to year 
to personal represeatatives, when 

is not necessary, 

at expiration of lease 

from mortgagee to mortgagor 

when tenant attorns to another 

to under-tenants of mortgagor, when 

from assignee of mortgagee, when 

time of glTing 

time for expiration of 

in common tenancies • • 

in cases of lodgings 
under implied tenancies 

particular customs, or agreements 
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. 99. 331 

. 100 
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NOTICE TO QUIT, Page 
time for ezpiratioii of 

when tenant enters at sereral times • , ' • 130 

irregnlarity as to, how waiTod . • 275 

generally, at end of current year, good • .125 

when to be so framed • • 126 

. on a particular day, must be day tenancy hegkn 127 

by whom to be gtren • .112, &c. 

to whom to be giTen • • .115, &C 

how to be senred • • ' • • 116 

framed • . • • 117, &c. 

by parol, when good • • .117 

must be in writing, when • • .117 

bow to be addressed • . • .118 

most not be alternative or ambiguous • .118 

what so deemed . .118, &c* 

must contain all things comprised in the demise • 121 

may be waived, and how • • • 133, &c. 

may be given by tenant • • .139 

implied tenancy, when rebutted by • .110 

service of, how to be prored • • • 273, Sec* 

when and how OTidence of commencement of tenancy 276, Sec* 

power of giving, necessarily incidental to tenancy from 

year to year 97. 102 

evidence necessary in an ejectment on • 273, &c. 

subscribing witness to, unnecessary • .118 



o. 



OCCUPANT, special • . . • 67 

ORCHARD . . .23 

OUSTER, 

actual, what acts amount to 

evidence of, when necessary 
consent rule substitute for, when 
of plaintiff, how stated in declaration • 
non-suit for not confessing 
of tithes, how laid 
OVERSEERS of the poor, service of declaration upon ' • 209 

- when demise should be laid by 187 
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53.174.271 

. 234 
• 195, &c. 

• 232 

. 197 
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Page 
22 



PANNAGE .... 
PARCENERS, 

may maintaiD ejectment against eadi other when 

when affected by 21 Jac. I. c. 16 

demise by, how laid . • • 

entry of one is entry of all : 

possession of one Is possession of all 

what acts of, are ousters of companions 

fine by one no ouster of others 

roust all join in notice to quit 

notice to quit to one will bind all, when 

service of declaration on one, good against all 

special consent rule, when granted to 

evidence in ejectments by • • 

may bring action for mesne profits 
PARISH REGISTERS, when evidence, and for what 
PARISH, 

need not be stated in demise 

if stated material 

what description of sufficient 

how stated when more than one 

amendment of permitted 
PARSON, 

cannot bring ejectment for glebe after sequestration 

cannot defend for right to perform divine service 

evidence in ejectments by 
PARTICULARS of breaches, defendant entitled to 
PASSAGE-ROOM 
PASTURE OF SHEEP 
PEASE, acres of - 

PEDIGREE— when and how proTed 
PEER, attachment against, how granted 
PERSONAL REPRESENTATIVES, 

may maintain ejectment - » 

not on 4 Geo. II. c. 28. If land derised 154 
must give notice to quit - - -113 



. 53. 81 

• 54 
. 183 
. 91 

. 52. 91 

. 52 

. 52 

. 113 

. 116 

. 200 

. 234 

\ 271 

. 334 

• 250 

- 191 

- 192 

- 193 

- 193 

- . 201 

T3 
231 

- 208 

- 314 

- 26 

- 22 
. 28 

250, &c. 
. 299 

: 66 



- 297 
. 209 

- 66 
* ^66 

- 330 

. 241 

- 241 

- 241 

- 243 
242, 243 
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PERSONAL REPRESENTATIVES, Page 

can take adrantage of a forfeitare, when 167, 168 

. included generally, in proTiso for executors to re-enter 114 

are not bound bj consent rule - • 283 

entitled to costs, when 

liable for costs, when 

consent of, when necessary to a derise - 

eTidence in ejectments by 

not liable for mesne profits, when 

PLEA, 

of general issue is not guilty 

special, seldom pleaded 

to jurisdiction allowed 

ancient demesne pleadable in ejectment 

how pleaded 

accord and satisfaction, formerly a good 241 (c) 

of release by defendant, good fornenly • 178 

lessor of plaintiff cannot now be pleaded 244 
puis darrien continuance ... 244 

rightly entitled, not a nullity • • 240, («) 

signing judgment for want of - -241 

withdrawn, judgment how entered after - - 244 

in action for mesne profits, 

of general issue is not guilty • - S32 

statute of limitations, good - - 332 

bankruptcy, not good • - 333 

PLEA-ROIiL, death of defendant suggested on - 294 

POOL OF WATER - - - 20 

POSSESSION, 

adrerse, 

what will amonat to - - 47, he. 

for twenty years, good title in qectment • 70 

vacant, 

ancient practice necessary on, and why - 173 

premises must be entirely deserted to constitute 173, (a) 
formal proceedings on - - - - 174 

prim^ facie evidence of property » 32, 249 

priority of, q. if good title in ejectment - 32, (6) 

how to be delivered by sheriff - - 23, 302 

lessor of plaintiff must be entitled to - - 34 
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POSSESSION, Page 

recorerj in ejectment is 6f the - - • 280 

who have a joint - - « . 183 

of one joint tenant, &c. is possession of all - - 52 
of defendant how proved ... 247 
POSTEA, 

how indorsed, if defendant will not confess • 284 

if some of several will not - 285 

when costs taxed on • .. • 296 

POSTHUMOUS SON, demise by, when laid - . 186 
PRACTICE, ancient, 

general detail of • - .10, &c, 

inconToniences attending • - 13 

when now necessary • • - 173 

how to seal lease, &c. in . 174 175 

how to proceed to judgment in • 175, 175 

no person admitted to defend in - - 175 
PRACTICE, modern, 

when invented • • . .14 

outline of • • • - 15 

not applicable, to vacant possessions - - 173 

in inferior courts • • 173 

PREBENDAL.STALL - . -19 
PREMISES, 

how described in demise - • 22, 191, &c. 

mis*description of, when fatal . - 192 

PRIMA TONSURA . - . .31 

PROBATE OF WILL, when evidence, and when not 264, 265, 266 

PROCEEDINGS, staying of, 

how and when sUid, under 4 Geo. II. c. 28 153, &c. 

7 Geo. II. c. 20 32, &c. 

staid, when variance between issue and record - 285 

until particulars of breaches delivered . 314 
when staid, until security for costs given, 

in action of ejectment . 315 
in action for mesne profits • 329 
in second ejectment, 

till costs of first paid 316, &c. 
actiop for niesnepro* 

fits paid • 319 
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PROCEEDINGS, stajing of, Page 
when staid, in second ejectment, 

pending error in first • 3^1 

not staid in second ejectment when party in custody 320 
how staid, when two ejectments are depending at once 321 

sereral ejectments on one title • 321 

PROCESS not sned out in ejectment « •ISO 

PROVINCIAL TERMS, premises described by . 24 
PROVISO for re-entry. — See Covenant. 

PUIS DARRIEN CONTINUANCE . - 244 

PUR AUTRE VIE, estotes held - - 67 

Q. 

QUARE EJECIT INFRA TERMINUM, writ of . 3 

QUARE IMPEDIT, patron must resort to, when - 268 

QUARTER OF LAND, - - -24 

« 

R. 

RECEIVER IN CHANCERY, 

may gire notice to quit • - •114 

serrice of declaration upon, not good - - 210 
RECORD, 

how made up • ... 244 

yariance between issue and, how to proceed when . 285 
RECTORS, 

may maintain ejectment, when • • .73 

etidence in ejectments by . • • 268 
RE-ENTRY, proviso for, 

origin of • • • • • 140 

holding not adverse if not enforced • .49 

operates only during the lease • . • 171 
for rent in arrear, 

forms at common law upon . .144 

when now necessary • 145. 151 

how and when to proceed upon, under 4 G. II. c. 20. 1 50, &c. 

evidence in ejectment upon . • 276 

for breach of covenant — Vide Covenant. 

. cannot be reserved to a stranger 4 I 168 
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RE-ENTRY^ right of, how vaiTed . 133, &c«— 169, &c. 

REGISTER, PARISH, when evideBce . . 250 

RELICTA YERIFICATIONE judgment, how entered . 244 
REMAINDEIUMAN, 

when required to give a notice to quit • 101.110 

time at which such notice most expire • • m 

for entry of, to aroid a fine • • ^ 

laches of one no prejudice to another • • 97 

not competent witness in ejectment • . 24S 

RENT, 

receipt of, when tenancy created by • • 98. 101 

notice to quit waived by, when • 133, &c. 

forfeiture waiyed by, when . .169 

by feme, after separation from baron • 107 

distress for, when waiver of notice to quit . 138, 139 

non-payment of, proviso for re-entry for — Fide Proviso, 
increase of, new tenancy not created by . . . 129 

refusal to pay, when disclaimer of tenancy • 111 

usual notice to quit required though payable quarterly 126 
double, action for . . • .138 

in arrear, how r^ecoverable under 4 Geo. II. c. 28 .145 
forfeiture by reason of, how waived • 156 

not payable, when estate* from which it arises ex- 
tinguished 167 
notice to produce receipts of . • • 273 

action for double . • .138, 328 (d) 

RENT-CHARGE, grantee of, may bring ejectment, when 67 
REPLICATION, rule for, when granted . . 243 

REPLY GENERAL, defendant when entitled to . 255 

REPUTATION, when evidence . . .251 

RESTITUTION, writ of ... 223 

REVERSION, assignee of—Fide Assignee. 
REVERSIONER, 

when required to give a notice to quit • 101. 110 

time at which notice to quit by, must expire . 127 

when within 32 Hen. VIII. c. 33 ; . 43 

time for entry of, to aToid a fine . • 87 

may take aj^vantage of a forfeiture, when • . 167 
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ROOM 

RULES OF COURT, 
Hilary, 1649 
Michaelmas, 1654 
Trinity, 14 Car. IL 
15 Car. IL 
18Car. IL 
32 Car. IL 
Michaelmas, 33Car.IL 

31 Geo. HI. 
Easter, 48 Geo. III. 
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Page 
. 20 
. 26 

. 241 
174(d) 

. 221 

. 233 

. 241 

. 218 

. 241 

. 220 

. 220 



S. 

SCIRE FACIAS, when necessary in ejectment 
SEIZIN IN FEE, how proyed 
SIGNATURE, to will 
SOCAGE— rtVi^ Guardians. 
STABLE . ' . 

STATUTES, 

13Edw. I.e. 24 . 
4 Ediw. III. c. 7 
8 Hen. VI. c. 16 
18 Hen. YI. c. 6 
4 Hen. VII. c. 24 
1 1 Hen. VII. c. 20 
27 Hen. VIIL c. 10 
32 Hen. VIIL c. 1 
22 Hen. VIIL c. 7 
32 Hen, VIIL c. 28 
32 Hen. VIIL c. 33 
32 Hen. VIIL c. 34 
2 & 3 Edw. VI. c. 13 
13 Eiiz. c. 7 - 
13 Eliz. c. 10. 
21 Jac. I. €.16 
2 Car. IL c. 24. 
16 ft 17 Car. II* c. B. 



307. 338 
249 
257 

26 

6 

63 
72 
72 
83 

- 39 
73, &e. 

- 265 

- 18 
. 38 

43.45 

_- 68 

. 73 

- 65 

- 191 
45. 93 
• 64 

309. 338 
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STATUTES, 

17 Car. IL c. 8 

19 Car. IL c. 6 

29 Car. IT. c. 3 
5 & 6 Win. HI. c. 12. 

8 & 9 Wm. III. c. 11 

10 & 11 Wm. III. c. 16 
4 Anne, c. 16 

8 Anoe, c. 14 
4 Geo. II. c. 38 
7 Geo. II. c. 20 

11 Geo. II. c. 19 
25 Geo. II. c. 6 

9 Geo. III. c. 16 
31 Geo. III. c. 3^ 

43 Geo. III. c. 75 - 

49 Geo. III. c. 121 
55Geo. ni. c. 184 
STATUTE MERCHANT.— Fttfe Conusee. 
SUBSCRIBING WITNESSES, 

notice to quit shoald not hare, and wlijr 
to deyise of freehold, mast be three 

who may be 
SURRENDER, 

of term when presumed 
of copyholds, how prored. 



fage 
. 294 

- 253 

67. lot. 256 
. 293 

294. 299 

. 180 

- 92 

- 139 
119. 138. 141, 145, kc. 218. 277 

. 326 
138. 157. 225. 238. 328 

- 261 



46. 71 
. 261 
" 82 
. 333 
- 265 



. 118 
. 256 
- 261 

. 80 
254. 265 
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TENANTS, 

joint and in common. 

may maintain ejectment agtunst co-tenants, when 81 

when affected by 21 Jac. I. c. 16. - - 54 

demise by, how laid • - - 183 

entry of one is entry of all - - 91 

possession of one is possession of all - 52. 89 

what acts of, are ousters of companions, 53, &c. 

fine by one no ouster of others - 54. 89 

how notice to quit should be gtren by ^^ 1 13 

notice to quit to one will bind all, when - 116 
senrice of declaration upo^ one good against all 209 
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TENANTS, Po^ 

joint and in common, 

special consent rule, when granted to • 934 

evidence in ejectments by - - 970 

maj bring action for mesne profits against co* 
tenants • » • 

intaU, . 

may discontinue their estates, and how 
maintain irjectment • 

equitable, cannot make leases 

fine by, when ajoided by entry 
for life, 

may maintain ejectment 

entry necessary to aToid fine leried by 

not necessary to aToid fine accepted by 

estates of, determinable by entry only 
from year to year, 

may maintain ejectment • 
giTO notice to quit * - 

origin and history of - 

estates of, how determined 

who are implied 
at will, 

who were formerly 

who so denominated now 

mortgagors are not 

tenancy of, how determined 

demise against, how laid 
ia possession, 

declarations by, as to commencement of tenancies 975 

how to senr^ declaration npon - 906, Sec. 

most give notice of delivery of declaration, when 995 

appearance by, how made - . 237 

how to act if material witnesses • » 237 

senrice of, declaration npon one of two, good 

against both « • • • 200 

not competent witnesses, when 248 

may dispute landlord's title, when 33, 946 

TENEMENT • . . . 95,95Cy) 

2d 



- 330 

35, &c» 
57 
70 
86 

57 

86 

90 

170 

57 
139 

96, Sec. 

97, 139^ 
100, Sec. 
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97 

99 

109 

187 
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TERM, 

when first recoTered in ejectment 
in declaration — Vide Demise, 
for years, 

not within statute of nses 
surrender of, when presumed 
outstanding will bar ejectment 
assignment of, not a lease 
notice to quit not necessary at end of 
TERRE-TENANTS, 

scire facias in ejedtfnent mast be against 
TERRIERS, when evidence 
TITHES, 

ejectment will lie for, and when 
how to be described in demise, 
demise of, how laid . : 

ouster of, how laid 
evidence in ejectments for 
TITLE LEGAL 

TOMB-STONE, inscription on, proof of death 
TONSURA PRIMA 
TOWNSHIP . • . 
TRIAL, 

notice of — Vide Notice, 
how to proceed at, 

when a sole defendant will not confess 
some of several will not confess 

old practice in such case 
variance between issue and record 
day of demise posterior to time of 
at bar, when and how granted 
new, how and when moved for and granted 
proceedings under 4 Geo. II. c. 28. not staid after 
TROVER, verdict in, no evidence of possession 
TRUSTEES, 

may maintain ejectment 

in what cases 
demises by, when necessary 
Stat. 21 Jac. I. c. 16, runs against when 
TRUSTS, when executed by statute of uses 
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78 
80 
33 
159 
96 

307 
269 

18,75 
29 
101 
197 
268 
33 
253 
21 
24 



• 


284 


• 


285 


285, 
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285 
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287 
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288 


150, 


152 
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281 
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33 


73, 


, &c. 
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184 
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50 


74, 


&c. 
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UNDER-TENANT, Page 

cannot dispute original lessor's title . • S47 

boiind by notice to qnit to tenant • .115 

deHverj of notice to qnit to relation of, not good 115 

UNDERWOOD . . .27 

USE AND OCCUPATION, action for, 

when waiTcr of notice to quit • .138 

wbat mesne profits may be recof ered {n • • 328 



V. 

VALUE, DOUBLE, action for . . .138 

VARIANCE between declaration and issue • • 244 

issue and record • • 285 

Terdict and judgmeoft • • 290 

VENIRE, how awarded when one defendant dies . 294 

VENUE . . . . .182 

VERDICT, 

is not evidence in second ejectment • • 289 

is ground of judgment • • • 289 

erery intendment made to support • 290, &c. 

title defectively set out, cured by . . 292 

entered for defendants who do not appear • . 285 
semble^ will cure misjoinder of assault and battery with 

ejectment 178 

VESTRY . . . .26 

VICAR, 

may maintain ejectment, when • • .73 

eridence in ejectments by • " • 268 



w. 



WAIVER— Fui^ Notice to quit and Corenant. 
WASTE, 

can only be committed of thing demised • • 163 
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WASTE, Page 

mle not to commit poidiDg error • • 310 

encroachment on, quoBre to whom it belongs • 51 

inclosnre from • • • * • 00 

WATER-COURSE . . . • 20 

WIDOW may bring ejectment for her free bench • OS 

not for dower before assign- 
ment OS 

WIFE.— Ftde Feme Coyert 
WILL, 

forms neeessaiy to pass freeholds by • • 356, &c. 

how proted • • 26S 

what sufficient to pass copyholds • • 205 

copy of, when eridence • • • 204 

proliate of, when endence • • . 200 

when not • • 204 

WITNESSES, 

when incompetent from interest • • 24S 
to a derise of freeholds, 

how many necessary • 255 

mode of attestation of • • • 25S 

who may be • • • • 201 
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Affidavit, Po^ 

tDmoToforjadgment against casual ejector • « 349 

of ezecntiDg power of attorney • • 341 
of sernc^of declaration 

upon one tenant only • • « 349 

when several tenants are in possession • • 349 

serrice is upon one tenant and wife of another 350 

upon Stat. 4 Greo. II. c. 28 • • • 350 

for mle for tenant to confess lease and entry only 356 

to accompany plea of ancient demesne • « 358 

CONSENT OF ATTORNIES for tenant to be admitted to 

defend 353 
CONSENT RULE, common . . .355 

to confess lease and entry only • 356 

DECLARATION by original, on a single demise . 344 

on a double demise with one 

onster 346 
with two 

ousters 348 

JUDGMENT for plaintiff by ml dkU^ with a remUiUur damna 352 

as to part of the prembes, and 

for defendant on a iiotfp/)ro«ej[iit as to the residue 360 
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» Page 
LETTER of attorney to enter and seal a lease on the 

premises 340 

LEAS K in ancient practice . . * . 341 

NOTICE to appear in ancient practice . • 342 

modern practice • . 345 

NOTICE to quit, by landlord to tenant, from year to year 339 

by an agent for the landlord • 339 
where the commencement of the tenancy 

is doubtful 340 

by a tenant fr«HB year to year • 340 

PLEA of not guilty .... 357 

ancient demesne • • • 35B 
POSTEA for defendant on a non-suit| for not confessing 

lease, entry and ouster 359 

RULE 

for judgment for the whole premises . . 351 

part only • • . 362 
where part of premises ace tenanted and 

part untenanted 352 
to authorize tenant to confess lease and entry only • 356 
for admitting landlord to defend • ; 357 
for execution against the casual -ejector, wiierethe land- 
lord had been made defendant, and failed at the trial 361 
for staying proceedings, 

till guardian be appointed for infant lessor to answer 

costs 366 

security be given for costs • • 366 

until costs of former action in another court be paid 367 

on payment of mortgage money, &c. . 367 

rent, &c. • • , 368 

WRIT, 

original and return thereto • • 344 

of habere facias possessionem • • .361 

on a double demise • • * 362 
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WRIT, 


Page 


waAjieri facias in one 


. 303 


ccpias ad satisfaciendum in one 


. 363 


inclading costs in error 


. 364 


of restitation 


. 364 


of scire facias for plaintiff 


• 365 



THE END. 
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